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The New City Guide

Preface

This publication is designed to assist newly incorporating cities with the complicated process of
establishing a functioning and viable municipal government. A "wave" of incorporations and
incorporation attempts has occurred in Washington State since the late 1980s, with the result that
there are now fourteen new cities. This publication isan updating of a November 1994 edition and
is directed at any newly incorporating city of any form of government. It may also assist
unincorporated communities that are thinking about incorporating and in deciding on the timing of
incorporation efforts they may begin. This revised edition incorporates changes in relevant laws
through the 2001 state legislative session.

Thispublication isalso intended to begin wherethe Municipal Incorporation Guide, MRSC Report
No. 21, leaves off. That publication explains the process of incorporation through the elections to
decide whether to incorporate and to elect the initial city council. With these two publications,
MRSC hopesto provide an informative framework for navigating the incorporation process and for
making the important initial decisions that anew city will face.

Special acknowledgment for thisrevised edition is given to Robert Meinig, Legal Consultant, who
prepared thetext, and to Judith Cox, Public Finance Consultant, who provided inval uable assi stance
in text preparation and review.

Richard Y ukubousky
Municipal Research & Services Center of Washington
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Introduction

The voters have approved the creation of anew city, and it is now time to begin putting the voters
choiceinto effect. A new city, amunicipal corporation, must be organized, staffed, and funded to
begin official operation between 180 and 360 days after voter approval of the incorporation. The
members of the governing body must be nominated and elected before any official action may be
taken. Obviously, thereisnow much to learn and much to do. Thisguideisintendedto helpinthis
process of learning and doing, a process that should aso be informed by the knowledge and
experience of others, including local and state officias, professional consultants, volunteers, and
organizations such as the Municipal Research & Services Center of Washington (MRSC) and the
Association of Washington Cities (AWC).!

The 1991 legislature made the process of creating anew city somewhat easier and less confusing by
extensively amending and adding to the governing statutes to clarify and enhance the authority and
power of the interim city council.? But the statutes can only tell anew city what its powers are; it
cannot tell anew city how to best exercisethem. A basic purpose of thisguideisto both inform new
city officias of their statutory powers and limitations and to set out and discuss the myriad issues
and decisions that the new city will confront. In doing so, we hope to provide genera guidance to
help new officials better focus their efforts on ensuring the continuation of governmental services
and setting the course for the new city.?

"Municipal Research & Services Center recommends obtaining a copy from it or AWC of the Directory of
Municipal Professional Organizations, published by AWC. This publication provides information on the various
professional groups in Washington State that can be of assistance to cities, including cities-to-be.

2The"interim city council" refersto the elected council during the time period between the date on which the
newly-elected councilmembers are sworn into office and the official date of incorporation, a date which the interim
council will choose. It isthisinterim period that is the primary focus of this guide.

3This guide does not, however, purport to provide policy advice on substantive municipal issues or to serve

asaprimer on municipal government. MRSC, however, has produced anumber of publicationsthat provideinformation
on many aspects of city government. See listing of pertinent MRSC publications in Appendix A.

¢l
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Statutory Framework for Interim/
Transition Period

Although acode city* hasbroad powers of homeruleauthority, it does not possessthose powers until
it officially becomes a city. During the interim period until the official date of incorporation, the
powers of a"city" and its governing body (council) are generally limited to those set out in chapter
35.02 RCW" for the purpose of establishing the basic framework and initial functioning of city
government.

¢ Powers of Interim City Council

The basic powers of the city-to-be during theinterim period are, for the most part, set out or referred
toin RCW 35.02.130. These powers are outlined as follows:

Adoption of Ordinances and Resolutions

The newly elected council isauthorized to adopt ordinances and resol utions to become effective on
or after theofficial dateof incorporation. Ordinancesand resolutionsare, of course, the basic means
of establishing the laws that govern the city and the rules that govern its administration.’

RCW 35.02.130 addresses, with respect to the interim period, the statutorily imposed delaysin the
effective dates of ordinances. An ordinance is generally not effective until five days after its
publication in the city's official newspaper. RCW 35A.12.130. Some ordinances, such as those
imposing a business and occupation tax, are subject to a referendum period (and possibly a
referendum) before they become effective. See RCW 35.21.706. These statutory delays are, under
RCW 35.02.130, not delayed further during the interim period. Specifically, these delay periods

“The New City Guide will address only cities established under the Optional Municipal Code, Title 35A RCW.
Although a new city can, technically, become a second class city (afirst class city is not a statutory option for an
incorporating community, and, because of the population threshold to incorporate, an incorporating community cannot
become atown), dl cities that have incorporated since the Optional Municipal Code became effective in 1969 have
become code cities. Second class cities do not have the broad home rule authority that code cities possess.

SChapter 35.02 RCW is reproduced in Appendix B.

®For information on the differences between ordinances and resol utions and on drafting, amending, repealing,
and codifying ordinances, see Local Ordinances for Washington Cities and Counties, MRSC Report No. 50 (May
2000).

3
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"shall commence upon the date of such enactment [ of the ordinance] asthough the city or town were
officialy incorporated.” Thus, ordinances can be enacted so as to be truly effective, without delay,
upon the official incorporation date.’

Adoption of Contracts and Agreements

Theinterim council may "enter into contracts and agreementsto facilitate the transition to becoming
a city or town and to ensure the continuation of governmental services after the official date of
incorporation.” Inaddition, RCW 35.02.225 authorizes countiesto contract with newly incorporated
cities"for thecontinuation of essential servicesuntil the newly incorporated city or town hasattained
the ability to provide such services at least a the levels provided by the county before the
incorporation.”

Most, if not al, new citieswill find the need to contract with other governmental agencies, such as
counties and special purpose districts (e.g., fire protection district, water-sewer district, library
district), to continue their provision of services, at least temporarily. An interim council will also
likely need to contract for consultant services, for an interim city manager or administrator, and for
legal services.

Adoption of SEPA Policies and Procedures

Theinterim council may adopt, to bein effect during theinterim period, State Environmental Policy
Act (SEPA) policiesand proceduresto implement therequirementsof that |egislation. Theissuance
of development permits and approvals that require processing under SEPA, if they are not subject
to an interim council-imposed moratorium under RCW 35.02.137, will be handled by the county
during the interim period. However, the interim council may adopt during the interim period a
comprehensive plan and zoning and land use regulations (to go into effect on or after the date of
incorporation), legislation that must be reviewed under SEPA. WAC 197-11-704(2)(b)(ii).2 Asa
practical matter, however, itishighly unlikely that theinterim council will havetimeto do anything
more than adopt county plans and regulations, as atemporary measure.

Borrowing Power

RCW 35.02.130 authorizes the interim council to borrow funds to finance operations during the
interim period in either of two basic ways:

¢ Issuance of tax anticipation or revenue anticipation notes or warrants or other short-term
obligations and borrowing of funds on the security of these instruments, as provided in chapter

"However, as noted in the discussion of the local salestax, such atax can be effective only on the first day of
either January, April, July, or October.

To save time and for efficiency, the council may adopt the state model SEPA ordinance in chapter 173-806
WAC or may adopt by reference the county SEPA procedures. More tailored policies and procedures can be adopted
later.

4
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39.50 RCW. Astheir namesimply, these instruments create indebtedness that is payable from
tax and other city revenues in anticipation of which the notes, warrants, or other form of
indebtednesswereissued. Thisindebtednessissubject to thestatutory limit on nonvoted general
indebtedness contained in RCW 39.36.020.

¢ Borrowing fromfederal, state, and other governmental entities, in the same manner asif the city
were officially incorporated.

Aninterim council may borrow staff and equipment and use technical and financial assistancefrom
other cities, from counties, from other local government agencies, and from state agencies. Such
loans may be made without compensation. RCW 35.02.270

Adoption of Property Tax Levy

The interim council may adopt the property tax levy for its first full calendar year following the
interim period. See discussion of property taxes at page 26. The timing of the adoption of the
property tax levy can be an important consideration in selecting the official date of incorporation.
See pages 65-68.

Acquisition of Needed City Facilities, Supplies, Equipment, and
Insurance

The interim council has the same authority to acquire such asif it were officially incorporated.

Hiring of Staff

Again, the city has the authority it would have if it were officially incorporated. The staff the city
may hireincludes an interim city manager or administrator. The council may limit the powers and
dutiesof aninterim manager asit desires.® Theappointment of aninterim manager may be extended
up to 90 days after the date of incorporation. Thereafter, acouncil-manager city council must heed
the statutory requirements with respect to the powers and duties of a"permanent” city manager.

Ballot Propositions to Authorize Taxes

Theinterim council may submit ballot propositionsto city votersto authorize collection of taxeson
or after the official date of incorporation. An example of atax that requires voter approval isthe
additional .25 percent real estate excisetax authorized by RCW 82.46.035(1) in countiesthat choose
(but are not required) to plan under the Growth Management Act (ch. 36.70A RCW).

*The powers and duties of a city manager, other than interim, are defined by statute. See RCW
35A.13.060-.100. These statutory powers and duties of a city manager may not be diminished or curtailed by the city
council. Further, RCW 35A.13.120 specifically prohibits interference by the council in the job of the city manager.

5
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Fire Protection and/or Library District Annexation

The council may authorize annexation of the city by alibrary district’® (in lieu of providing acity
library), to become effective upon the date of incorporation. If it islocated in one or more fire
protection districts, anew city is deemed to be annexed to the district or districts, unlesstheinterim
council adoptsaresolution precluding annexation. See RCW 52.04.161 and discussion of thisissue
at page 44.

Adoption of Development Moratoria

Although the county retains jurisdiction during the interim period over zoning and other land use
matterswithin the boundaries of the city-to-be, theinterim council isauthorized by RCW 35.02.137
to adopt moratoria on the filing of applications with the county for development permits or
approvals, such as subdivision approvals and building permits.**

Adoption of Budgets

Thisisamandatory duty of theinterim council. The council must adopt an interim budget for the
interim period or until January 1, whichever occurs first. If the interim period extends after
January 1, asecond interim budget must be adopted for the period between January 1 and the officia
incorporation date. The interim budget or budgets are to be adopted in consultation with the state
auditor's office. See RCW 35.02.132.

The interim council must also adopt a "first year" budget for the period between the incorporation
date and January 1 of the following year. See pages 34-37 for discussion of budget preparation.

¢ Laws Applicable to City During Interim Period

Under RCW 35.02.130, acity during the interim period is subject to the following laws:

A nnexation by a library district, while initiated by a city, requires the concurrence of the library district
trustees and majority approval by the city electorate who vote on the measure. The procedures for annexation to a
library district are contained in RCW 27.12.360-.395.

“The 1992 legidature enacted statutory requirements relating to land use or zoning moratoria. RCW
35A.63.220. These requirements include a public hearing to be held within 60 days of adopting the moratorium,
adoption of findings of fact justifying the action, and a six-month durational limitation (with provision for extension).
However, itisdoubtful that these requirements apply to the statutorily authorized moratoriain RCW 35.02.137, which
applies only to an interim city council. Aninterim council has no authority to adopt zoning regulations to be effective
during theinterim period and, consequently, has no authority to adopt, to be effective during theinterim period, azoning
or land use moratorium other than that authorized by RCW 35.02.137. Nevertheless, any moratoria adopted by the
council to be effective after the official date of incorporation would be subject to these new requirements.

6
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Immunity for Discretionary Decisions

RCW 4.24.470 provides that an appointed or elected city official isimmune from civil liability for
damages "for any discretionary decision or failureto make adiscretionary decision within hisor her
official capacity." A discretionary decision is one that involves basic policy evauation and
judgement; it does not involve theimplementation of policy.”> However, the city remains, pursuant
to this statute, potentially liable for damages resulting from torts committed by its officials.

Public Disclosure Law

Chapter 42.17 RCW requiresfinancial disclosureby elected officials, regul ates campaign financing,
prohibitsthe use of public office or public facilitiesin el ection campaigns, and requires, with some
exceptions, disclosure of public records upon request.

Records Preservation and Disposition

Citiesand other governmental agenciesarerequired to preserve and retain public recordsfor certain
periods of time, and records may be destroyed only by following approved procedures.®* RCW
40.14.070. The Archives and Records Management Division of the Office of Secretary of State
adoptsrecords retention schedulesfor local governments, including the Local Government General
Records Retention Schedule & Records Management Manual, which can be viewed on the MRSC
Web site at http://www.mrsc.org/recordsmanual/reclist.htm.

Ethics and Conflicts of Interest

Chapters 42.20 and 42.23 RCW establish ethical and conflict of interest rules that apply to public
officers.™

Open Public Meetings and Minutes

Chapter 42.30 RCW is the state open public meetings law that requires, in brief, that all meetings
of agoverning body must, with some exceptions, be open to the public. A governing body includes
such city bodies as the city council, planning commission, board of adjustment, and civil service
commission. The definition of a meeting to which this law applies is broad enough to include
special meetings such asworkshops, study sessions, and retreats, aswell asregular council meetings.

12See Haberman v. WPPSS, 109 Wn.2d 107, 750 P.2d 254 (1987); Evangelical United Brethren Church v.
Sate, 67 Wn.2d 246, 407 P.2d 440 (1965).

BFor historical purposes, it is recommended that the city also retain and preserve all incorporation and
transition documents.

“AnMRSC publication, Knowing the Territory: Basic Guidelinesfor Municipal Officials, MRSC Report No.

47 (January 2002), discusses, at pages 10-18, potential conflictsof interest and ethical guidelinesthat apply to municipal
officials.

7
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Even some council committee meetings may be required to be open to the public under this law.
Executive, or closed, sessions may be held only in certain specified situations.

Since the newly elected councilmembers will need to meet shortly after they are elected in order to
begin the process of establishing a city government, it isimportant to understand the requirements
of this law when they do meet.®> Municipal officials who knowingly violate its provisions are
subject to a $100 penalty. RCW 42.30.120.

Publication of Ordinances and Notices/Official Newspaper

A city isrequired to publishinitsofficial newspaper the content or asummary of the content of each
ordinancethat it enacts. RCW 35A.12.160, 35A.65.020. Further, these statutes require that cities
establish aprocedure for notifying the public of upcoming hearings and of the preliminary agenda
of council meetings.

Every city must designate an official newspaper. RCW 35A.21.230. Code cities under 20,000
population must select an official newspaper annually pursuant to a bid procedure.’®* RCW
35.23.352(7).

Liability Insurance for Officers and Employees

Cities are authorized to, in their discretion, purchase insurance to protect officers and employees
from claimsarising out of the good faith performance of their dutiesand to hold them harmlessfrom
expenses connected with such claims. RCW 36.16.138. However, since cities are required, upon
request, to pay for the defense of and for any monetary penalties resulting from such claims (RCW
4.96.041), purchasing such insurance is a practical necessity.

Public Contracts and Bidding

State law imposes certain requirements upon the procurement of public works contracts, requiring
bidding proceduresfor certain contracts, aswell asfor certain purchases of supplies, materias, and
equipment, that vary with the size of the code city involved.”” RCW 35A.40.210; 35.22.620;
35.23.352.

See The Open Public Meetings Act - How It Applies to Washington Cities, Towns, and Counties, MRSC
Report No. 39 (September 1997). Although arecent state court of appeal s case held that the Open Public Meetings Act
does not apply to members-elect of a governing body (e.g. councilmembers who have been elected but not yet sworn
into office), MRSC recommends that aquorum or more of interim councilmembers-elect not meet together, except for
socia purposes, without notifying the public. See Battle Ground School District v. Wood, 107 Wn. App. 550 (2001).
The letter of the law may not be violated by such ameeting, but the spirit of the law would be.

*Some contend that the bid requirement for selecting an official newspaper in RCW 35.23.352(7) does not
apply to acode city at all. In code cities under 20,000 population, the city's attorney should be consulted concerning
whether the official newspaper should be obtained pursuant to acall for bids.

"See The Bidding Book, MRSC Report No. 52 (August 2000).

8



The New City Guide

RCW 35.02.130, which sets out the laws applicable to an interim city council, does not specifically
refer to chapter 39.80 RCW, which establishes requirements for the procurement of contracts for
architectural and engineering services. However, based on the language of chapter 39.80 RCW, it
is advisable that the interim council follow its requirements in procuring any such contracts.

Interlocal Contracting

Chapter 39.34 RCW authorizes"local governmental units," including cities, to enter into agreements
with other such governmental units, including the state, for the performance of any power or
authority that may be exercised singly by the governmental units involved. Typical interlocal
agreements involving cities include contracts for law enforcement services, building code
enforcement, animal control, planning services, fire protection, and purchasing.

9
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Organizing City Government
During Interim Period

The interim council will have many issues to consider, much information to gather, and many
decisionsto make. Thereisno definite chronology that the council must follow, although there are
clearly some matters that should be addressed more immediately than others. For example, the
council will immediately need to hire or borrow staff to help it organize and establish the framework
of city government. Also, many things will need to be done simultaneously. The interim council
may find it helpful to divide into various ad hoc committees of two or three membersto better deal
with the many issues the entire council will have to address.® Regardiess of how the council
approachestheinterim period, it will be critical for the council to recognizethat: (1) the highest and
most immediate priority isto ensurethe effective continuation of local public services; and (2) it will
beprudent to defer critical long-term decisionsuntil competent, professional legal and administrative
adviceis obtained.

The following discussion presents a generic and flexible chronology that the interim council may
wish to consider. Reference should also be made to the "Suggested Schedule of Activities During
Interim Period" in Appendix C. (Seea so thelist of tasks developed by the interim Shoreline City
Council, a council-manager code city, in Appendix D.) Attention to some items can begin even
before the interim council is elected.

Transition Process

The "city" need not wait until its councilmembers (and mayor in a mayor-council city) are elected
to beginthetransition process. Itisrecommended that some sort of informal group beginthe process
of planning the transition to cityhood before there exists an interim council that can take official
action. In all recent incorporations, transition groups were formed even before council candidates
were nominated at the primary election after the successful incorporation vote.

Such a transition group, however, has no lega authority to take any action on behalf of the
yet-to-be-incorporated city. Nevertheless, the danger exists that this group may begin charting a
course that does not adequately represent the diverse interests of the residents of the new city. But
acourse can be shifted, and the benefits of an early start may outweigh the possibility of an errant
one.

Transition groups commonly plan meetings with the nominated council candidates to discuss
transition issues, roles, and responsibilities. They essentially recognize the group of nominated
council candidatesasabody capabl e of making someinitial decisionsto guidethetransition process.

18f the council consists of only five members, acommittee of three must, however, hold its meetings open to
the public, with appropriate notice, in compliance with the Open Public Meetings Act. A committee of less than a
guorum of the interim council will not be subject to the Act unless it conducts hearings, takes testimony or public
comment, or acts on behalf of the entire council.

LN
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A well-organized and representative transition group can provide much of the groundwork, such as
information gathering, for many of the decisions to be made by the interim council.

After the deadline for filing for nomination to elective city office has passed, it may be helpful to
hold candidates forumstoinformvoters. "Workshops' may also be hel pful inwhich candidatesand
others who may likely be involved in city government can begin discussing the course that the
interim council could take and gathering information to assist it in charting that course.

In addition tothevolunteerswho will be needed to organize and coordinate these pre-officer election
activities, MRSC, AWC, state officials, local officials from neighboring jurisdictions, and private
consultants can provide information and assistance. Recent incorporations have established a
tradition of neighboring cities helping new ones get started.

Swearing-In Ceremony

The councilmembers and the mayor of acode city must take an oath of office. Itisnot required that
the oath be taken at a public meeting; it may be done in private. However, for a new city, the
swearing-in provides a ceremonial beginning. It is, after all, an historical occasion, and it should
ideally be done in the context of awell-publicized community event, with appropriate fanfare.

Council Organization

The interim council will need to schedule a meeting, in compliance with the requirements of the
Open Public Meetings Act, chapter 42.30 RCW, as soon as possible after the council electionresults
are certified.*® One of the purposes of that initial meeting should be to establish the procedural
framework for the council, including addressing the following:

¢ Selection of presiding officer (council-manager city). Although one of the mayor's
functionsisto preside at council meetings, thereis no explicit statutory authority for someone
to exercise the powers of this office during the interim period. However, the authority can be
impliedfor the council to chooseapresiding officer in order for the council to function according
to accepted rules of procedure.

In amayor-council city, the elected mayor functionsasthe presiding officer at council meetings.
The council should, however, appoint one of its members to be the mayor pro tem who would
exercisethe powersof the mayor, including presiding at council meetings, in case of the absence
or temporary disability of the mayor.

¥Appendix E contains minutes from the initial interim council meetings for the cities of Burien and
Sammamish, asillustrations of what recent new cities have done at thisinitial meeting.

12
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¢ The day, time, and place of regular council meetings. These should be established by
ordinance® A city council is required to meet regularly, at least once a month. Special
meetings, those not held on aregular schedule, may be held at other times, subject to at |east 24
hours' notice. See RCW 42.30.080.

The initial meeting place (or city hall) for the council will undoubtedly be temporary. The
meeting room selected must be large enough to accommodate attendance by members of the
public. Asapractical matter, the site of the first formal meeting may need to be chosen by the
transition group, which should include council candidates. Selection of a permanent meeting
place and city hall would, of course, be one of the matters to address during theinterim period.

The council must also establish the hoursin which the city hall will be open to the public. RCW
35A.21.070. Thismust be done by ordinance (to be effective on the official incorporation date)
and can be applied, by motion or resolution, to the interim period. Under RCW 42.17.210
(which appliesto theinterim council), thecity must have office hoursof at least 30 hoursaweek.

¢ Council rules of procedure. Thecouncil will need to adopt rules of procedureto governthe
conduct of council meetings. Theserulesshouldincluderulesof parliamentary procedure, which
could bein the form of standard rules, such as Roberts Rules of Order, adopted by reference,”
or in the form of more simplified and tailored rules.® The rules can also address such other
matters as the order of business, agendas, committees, absences, public hearing rules, specific
procedures for adoption of ordinances and resolutions, rules governing participation by the
publicat meetings, filling vacancies, executive sessions, and adjournment of meetings. Therules

2ginceordinancescannot beeffectiveuntil theofficial incorporation date, theinterim council should by motion
or resol ution adopt for theinterim period the provisions of the ordinance establishing thetime, date, and place of regular
council meetings. However, most of theinterim council'smeetings, of whichtherewill bemany, will bespecial meetings
that do not follow aregular schedule.

“The selection of acity hall and meeting place, aswell as of other public city facilities, must be informed by
therequirementsof the Americanswith DisabilitiesAct (ADA). Thiscomprehensivefederal legisation, passedin 1990,
extends federa civil rights protection in several areas to persons who are considered "disabled." As aresult of the
protections aff orded by the ADA, public entities, in providing their services and programs, may not discriminate on the
basis of disability, and, consequently, must provide individuals with disabilities the opportunity to participate in or
benefit from such public services and programs. City programs and activities, including council meetings, must be
accessibletothedisabled. Physical barriersinexistingfacilitiesmust beremovedif thisisreadily achievable. Otherwise,
alternative methods of providing services must be offered. All new construction in public buildings must be accessible.
It isrecommended that the advice of legal counsel or other individual swith expertise be utilized in the sel ection of both
theinitia and the permanent city facilities.

2T0 adopt something "by reference” means to identify in the adopting ordinance or resolution what is being
adopted (the code, statute, ordinance, or whatever else may be legally adopted by reference), without the need to
reproduce it within the adopting ordinance or resolution. There are specific statutory limitations on what may be
adopted by reference and statutory requirements as to the procedures that must be followed in adopting by reference.
RCW 35A.12.140.

BMRSC can provide the interim council with sample rules of procedure adopted by other cities, which may
help the interim council adopt its own rules.
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may, of course, be expanded and refined in the future as the council usesthem and decides what
works well and what does not.

¢ Selection of official newspaper. Except for code cities over 20,000 population, selection
of an official newspaper must be pursuant to acall for bids. RCW 35.23.352(7).%* The contract
for the official newspaper must be awarded to the lowest responsible bidder. 1d. Since the bid
processistimeconsuming, itisimportant that the councilsfor such citiesdirect interim city staff
to begin it as soon as possible. For code cities over 20,000 population, the council may simply
select the newspaper from among those with the proper legal qualifications for an officia
newspaper.®

¢ Notice procedures. The council must adopt procedures for notifying the public of the
agendasfor upcoming council meetingsand of any upcoming public hearings.® The procedures
could, but are not required to, include written notification to the official newspaper, publication
of anoticeintheofficial newspaper, posting of the preliminary agenda (in places such asthecity
hall and post office), and/or "such other processes as the city determines will satisfy the intent
of thisrequirement [of notification].” RCW 35A.12.160.

¢ Council meeting minutes. The city must provide for the taking of minutes at council
meetings. Usually, thisisdone by thecity clerk or hisor her deputy; it may be necessary for there
to be atemporary clerk, at least for the first meeting.

¢ Hiring of staff. Asnoted above, the interim city has the authority to hire staff asiif it were
officially in existence. The city may wish, at first, to create certain interim staff positions, and
may decide to contract with other local governments for the loan of staff. Loaned staff may be
especialy useful while searching for interim or permanent staff. The city may also find it
advantageous to contract with professional consultants, such asin the area of financial affairs.
Although it perhaps goes without saying, it iscritical to an effective start-up of city government
that experienced and capabl e staff are contracted for or hired.

When hiring permanent (non-interim) staff, it isadvised that organized recruitment, evaluation,
and hiring procedures and schedulesfirst bein place. It may a so be helpful to develop aninitial

%See footnote no. 16.

%The official newspaper must be " of general circulation in the city and have the qualifications prescribed by
chapter 65.16 RCW." RCW 35A.21.230. Amongthequalificationsrequired of a"legal newspaper" under chapter 65.16
RCW arethefollowing: the newspaper must be published regularly, at least once aweek (and must have been published
at least six months at the time of application for approval asalegal newspaper); it must be compiled either in whole or
in part in the office at the place of publication; and it must contain "news of general interest as contrasted with news
of interest primarily to an organization, group or class." RCW 65.16.020. An order of the superior court of the county
inwhich it is published is necessary for approval as alegal newspaper. Id.

A state court of appeals decision suggests that an ordinance passed by the council may be invalid if prior
notice of the preliminary agendais either not given or does not include the ordinance. Port of Edmonds v. Northwest
Fur Breeders Cooperative, 63 Wn. App. 159, 816 P.2d 1268 (1991), rev. denied, 118 Wn.2d 1021 (1992).
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organizational chart of thecity administration that outlinesthe departmentsand positionsintegral
to theinitial operation of the city.

It is strongly recommended the job descriptions be drafted for each position, not only to help
ensurethat qualified individualsfill those positions but also to help ensure compliance with the
federa Americans with Disabilities Act (ADA). This law prohibits discrimination in
employment against a "qualified individual with a disability,” who is defined as someone who
is able to perform the "essential job functions® of a position, with or without a "reasonable
accommodation.” To determine whether a person is qualified to perform a particular job, the
employer (city) must identify, inadvance, the"essential" and "nonessential" functions of thejob.
It istherefore necessary, asapractical matter, that the new city create formal job descriptionsfor
each position, defining, among other things, the essential and nonessential functions of the
particular position. Ideally, this should be done in consultation with legal counsel. MRSC and
the Local Government Personnel Institute (LGPI) at AWC can aso provide information on
complying with this legislation's mandate.

Therearea so numerous other personnel -rel ated decisionsthat will confront theinterim council,
such as salaries, benefits, and policies. These matters will be discussed |ater, at pages18-21.

Among the necessary and/or required staff are the following:

D City manager (council-manager city). Inamayor-council city, themayor hasthehiringand
firing authority.?” In acouncil-manager city, themanager, who is chosen by the council, has
the hiring and firing authority.?® Thus, in acouncil-manager city, it may be advisablefor the
council to select as soon as possible either an interim or "permanent” city manager who
would then hire staff.® It does not appear, however, that the statutory scheme regarding an
interim council dictatesthat aninterim manager have hiring authority. (Theinterim manager
"shall have such administrative powers and duties as are del egated by the governing body."
RCW35.02.130. Thecouncil shouldthusexpressly definetherole of themanager during the
interim period.) Theinterim council could thereforeretain someor al of the hiring authority.
However, whether it ispractical or advantageousfor the council to becomedirectly involved

#The council may, by ordinance, require council confirmation of mayoral appointments"where qualifications
for the office or position have not been established by ordinance." RCW 35A.12.090.

%The council may, however, provide for appointment by the mayor, subject to council confirmation, of "acity
planning commission, and other advisory citizens committees, commissions, and boards advisory to the city council ."
RCW 35A.13.080.

The usual procedureisto first (and quickly) hire an interim manager. It is recommended that the staff hired
by an interim manager be deemed interim staff. The " permanent” manager, when hired, can then choose his or her own
staff, although he or she may choose to retain some or al of the interim staff. Obviously, the process for selecting a
"permanent” city manager should be more time consuming than that for an interim manager. The Washington
City/County Management Association (WCMA), which can be contacted through MRSC, can be of assistance in
providing the city with the names of experienced managers, often retired, who are available and willing to be hired as
interim managers. In selecting a " permanent” manager, the interim council may wish to use a professional recruiting
firm.
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in hiring interim staff other than the interim manager isquestionable. In any event, sincethe
interim manager hasonly the powersand duties specifically delegated by theinterim council,
it isessentia that the interim council specifically define those duties and powers.

Sinceit isapivota position in city government, the city manager position should befilled
only after a careful selection process.® If the council is not hiring an interim manager, the
interim council should establish the process for hiring a"permanent” manager as one of its
first ordersof business. If the council ishiring an interim manager, it will nevertheless need
to establish a selection process for and arrange for the hiring of the "permanent” manager,
because the interim manager is authorized by statute to serve only to the officia date of
incorporation. RCW 35.02.130. The council may, however, extend the appointment of the
interim manager for up to 90 days after incorporation. Id.

» City administrator (mayor-council city). Theinterim council of a mayor-council city may
wish to consider whether to establish acity administrator position that would function much
like a city manager but subject to control by the mayor, rather than by the council. If the
interim council establishes such a position, it may wish, initially, to establish an interim
position (to be filled by the mayor). In establishing a city administrator position, it would
beimportant for the council to specifically and clearly define the duties and responsibilities
of the position.

D Clerk. Another essential, and required, office isthat of city clerk. Certain clerk duties are
prescribed by statute and others are established by the council by ordinance. In general, the
clerk takescouncil meeting minutes, attests ordinances, authenticatesand records ordinances
and resolutions, draws warrants (or checks), provides voter registration assistance to the
county auditor, and isin charge of city records.®

The council may also establish a deputy clerk position. The deputy clerk would assist the
clerk in his or her duties, and would perform, with some possible exceptions, the duties of
the clerk when the clerk is absent.

The clerk must furnish an official bond conditioned on the faithful performance of hisor her
duties. The city'sinsurance agent or broker can advise the city on bonding and provide the
necessary bond for the clerk and other officials who may require one. The city should pay
the premium for the bond.

D Treasurer or financial officer. A codecity isnot required to have atreasurer position. Even
if acode city does not create atreasurer position, it will most likely need the services of a
finance officer who would function, in essence, as the treasurer in all but name. In smaller
cities, atreasurer position is often created and combined with the office of clerk. However

%The MRSC Library has information relating to recruitment of a city manager.

#The Washington Municipal Clerks Association publishes a two-volume Municipal Clerks Handbook that
provides detailed information on carrying out the duties of amunicipal clerk. Thishandbook may be purchased through
MRSC.
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this position is established, it generally includes such duties as keeping the monies of the
city, paying out city monies on warrants or checks appropriately authorized and signed,
keeping required receipts, and depositing and investing of municipal funds. The treasurer
must also furnish an official bond.

D Auditing officer. A city must have an auditing officer to audit all claims (contractual)
presented against a city. RCW 42.24.080. This officer, whose position is created by
ordinance, must authenticateand certify, with respect to such claims, that "thematerialshave
been furnished, the servicesrendered or the labor performed as described, and that the claim
isajust, dueand unpaid obligation . . ." Id. Insmaller cities, thisposition is usually held by
another city officer such asthe clerk or treasurer. In some cities, the council or acommittee
of thecouncil actsastheauditing "officer.” (Whether that arrangement strictly complieswith
the statutory requirement of an auditing officer is uncertain.)

D City attorney. A city must have acity attorney on afull-time or part-time basis, either as
in-house legal counsel or "by any reasonable contractual arrangement for such professional
services." RCW 35A.12.020. If theinterim codecity council decidesthat, instead of creating
a city attorney position, it will contract for legal services, then it, rather than the mayor,
would decide on the attorney or firm to provide those services.®

Itisparticularly important that the city during theinterim period have accessto legal counsel
to help ensure that legal requirements are being followed in establishing and operating city
government.

D Police chief. Although a city is required to have a police chief or chief law enforcement
officer, it isnot aposition that need be filled immediately as the city may not for awhile, if
ever, provide its own law enforcement services. Under RCW 35.02.220, the county is
required to provide law enforcement services at the pre-incorporation level up to 60 days
after the official date of incorporation or until the city "is receiving or could have begun
receiving" sales tax distributions, whichever isthe shorter time period.*®* After that period
expires, the city may contract with the county for continuation of law enforcement services
for whatever time period they can agree on.

D Department heads. Theneed for such positionswill vary, of course, depending upon local
circumstances. Common department head positions include a fire chief, public works
director, planning director, building official, and parks director.

*2See AGO 1997 No. 7 for adiscussion of the manner in which a code city may provide for legal services.

%#As a practical matter, however, sales tax distributions will not occur within 60 days of the official
incorporation date. See discussion of salestax distribution at pages 25-26. The provision of law enforcement services
by the county during this period should be at no charge to the new city. See Chapter 143, Laws of 1985, including
governor's veto message.
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Personnel Issues

¢ Salary schedule. A salary schedulefor city official sand empl oyees shoul d be adopted as soon
as possible.* This must be done by ordinance (often as part of the budget ordinance), to take
effect on the official date of incorporation. During the interim period, however, the salary for
interim staff can be set by resolution. A salary schedule for the interim period should be a part
of the interim budget for the city.

For elected officials, the relevant statutes® provide that, until a salary ordinance can be passed
and become effective as to el ective officers of anewly incorporated code city, such officersare
entitled to compensation as follows:

City with lessthan 5,000 population:

Mayor (mayor/council city) - $150/month
Mayor (council-manager city) - councilmember salary plus 25% ($25/meeting)
Councilmembers - $20/meeting (for not more than two meetings per month)

City with between 5,000 and 15,000 population:

Mayor (mayor/council city) - $350/month
Mayor (council-manager city) - councilmember salary plus 25% ($187.50/month)
Councilmembers - $150/month

City with greater than 15,000 population:

Mayor (mayor-council city) - $1250/month
Mayor (council-manager city) - councilmember salary plus 25% ($500)
Councilmembers - $400/month

A salary ordinance governing mayoral and council salaries cannot be effective except for anew
term, which in the case of an initial city council (that follows theinterim council) will begin on
January 1 following the next general municipal election after the official incorporation date, or
following the municipal general election after that if the next general municipal electionisless
than 12months after the date the councilmembers are first elected. RCW 35.02.130. Thisis
becausearticle11, section 8, and article 30, section 1 of the state constitution prohibit increasing
the salary of an elected municipal official who fixes his or her own compensation (i.e., the
members of the city council) after election and during the term of that office. Sometime during

#AWC annually publishesits Washington City & County Employee Salary and Benefit Survey, which can be
extremely helpful in developing a salary schedule. This publication provides salary data from most Washington cities
and towns for awide variety of employment positions, aswell asfor city officials such as councilmembers, the mayor,
andthecity attorney. It a so provides extensive dataon the types and level s of benefits provided by theresponding cities
and towns.

%See RCW 35A.12.070; 35A.13.040.
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the initial term and before the next council election, the initial council should adopt a salary
scheduleto apply to its members who take office after that election. (If the council does not do
so before the next election, then it appears that the next council may not be entitled to asalary.)

Also, because article 11, section 8 of the state constitution prohibits decreasing the salary of an
elected municipal officer after hisor her election and during hisor her term of office, it does not
appear that the council of a new code city may provide for a lesser salary to be paid to its
members or the mayor during their initial term of office than that established in the above
schedule.

The 2001 legislature provided a new option for setting local elected official® salaries. Under
RCW 35.21.105, cities may by ordinance establish an appointive salary commission with the
authority toincrease councilmember and mayoral salariesduringtheir termsof officeor decrease
themfor thefollowing termsof office, subject to potential voter referendum. Aninterim council
may establish a salary commission, but it could not begin operation until the official
incorporation date or later, when the ordinance establishing it can be effective.

Personnel policy. Development of apersonnel policy isanecessary featureof an effectivecity
government system. In Personnel Policiesfor Small Cities (prepared for the Local Government
Personnel Institute, April 1991),*” authors Gil Sparks and Scott Snyder note the importance of
clear, written personnel policies:

Well-developed personnel policies serve a variety of purposes for municipal
employers. First, they promote consistency in the operation of city businessand in
the conduct and treatment of city employees by providing one source of referencefor
the city's personnel practices. Second, well-written policies can be an effective
communications tool for municipal employers to make certain that employees
understand the benefitsavailableto them from city empl oyment, and the expectations
of the city regarding their behavior as employees. Comprehensive and
understandable policies are an invaluable resource for supervisorsin helping them
to explain city policiesto their employees and to apply theminafair, consistent, and
nondiscriminatory manner.

Carefully drafted policies can assist municipal employers in both avoiding and
defending against the increasing number of discrimination charges and lawsuits
brought by employees or former employees. In short, clear and concise personnel
policies can be asignificant component of an effective employee relations program.

%City "elected officials' whose salaries would be subject to being set by a salary commission would be the

mayor of a mayor-council city, the councilmembers, and the municipal court judge, if full-time or if required by
ordinance to be elected.

"This publication has been superseded by a newer edition (1997), prepared by Bruce Schroeder. Copiesare

available from the Local Government Personnel Institute at the Association of Washington Cities, or on loan from the
MRSC Library.
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Personnel policies do have legal effect. In Thompson v. S. Regis Paper Co., 102 Wn.2d 219,
230, 685 P.2d 1081 (1984), the Washington State Supreme Court held that written provisions
of personnel policy and procedure manuals as well as employee handbooks can be enforced as
if they comprise a contract between employer and employee:®

we hold that if an employer, for whatever reasons, creates an atmosphere of job
security and fair treatment with promises of specific treatment in specific situations,
and an employer isinduced thereby to remain on the job and not actively seek other
employment. Those promises are enforceable components of the employment
relationship.

Personnel policies commonly deal with such issues as working hours, overtime and
compensatory time, breaks and meal periods, recruiting and hiring practices, probationary
periods, promotions, compensation, benefits, expense reimbursement, training, performance
evaluation, leaves, employee conduct and responsibilities, and discipline and termination.

Because of the legal and practical consequences of personnel policies, such policies should be
tailored to the city's own particular circumstances. In addition, legal counsel should review all
policies before adoption to ensure compliance with state and federal law and to ensure that they
do not have legal effect beyond that intended by the council.

Also, because of the necessary complexity of a well-developed personnel policy, it may be
difficult toimplement a"fina" version during theinterim period. Thus, it isrecommended that
apreliminary policy be adopted to be effective until the more permanent versionis adopted. A
personnel policy may be adopted by ordinance or resolution.

¢ Employee benefit plan. In addition to providing such fringe benefits as paid sick leave,
holidays, and vacation, municipal employers commonly provide additional benefits such as
health, life, and disability insurance programs, and retirement plans, to the extent they can be
afforded. Some city officers and employees are subject to mandatory retirement programs
established by statute and administered by the state.

Full-time city police and firefighters are, pursuant to statute, members of the Law Enforcement
Officers and Firefighters' Retirement System (LEOFF). Ch. 41.26 RCW. This mandatory
system, funded by both employee and employer contributions, provides sickness, disability,
death, and retirement benefits. Itisadministered by thestate Department of Retirement Systems,
aswell as by local disability boards. Volunteer fire fighters are covered by the state volunteer
firefighters relief and pension system. Ch. 41.24 RCW.

%See d'so Bulman v. Safeway, Inc., 144 Wn.2d 335,_P.2d _(2001), in which the state supreme court clarified
its holding in Thompson.
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All city employees not covered by a qualifying retirement program, such as LEOFF, must be
covered by Social Security.*® The council may elect to have city employees covered by the state
Public Employees Retirement System (PERS), which is considered a qualifying retirement
program, or by an alternative program which provides a benefit comparable to Social Security
benefits. The city's elected officials and its appointed manager or chief administrative officer,
if any, may choose to be covered by PERS.

With respect to health benefits, there is a statutory requirement that if a municipal employer
offersits employees group hospitalization and medical aid policies or plans, it must provideits
employeeswith "achoice of policiesor plansthrough contracts with not less than two regularly
constituted insurance carriersor health care service contractorsor other health careplans.” RCW
41.04.180. Thisrequirement might be satisfied if the city initially offers a choice of two plans
and then, depending upon the preference of city employeesasawhol e, selectsthe preferred plan.
Another requirement that applieswhen acity offersahealth benefits plan isthat the city provide
the option of enrollment in a health maintenance organization (HMO). RCW 48.46.180(1).
However, this requirement does not apply if there is no HMO in the geographic area. RCW
48.46.180(3).

Insurance

Since amunicipality and its officers and employeeswill certainly be subject to liability claims, itis
crucia that liability insurance be procured.

Insurance should be procured to protect the city against the myriad damage claims that can result
from operation of the city, whether, for example, they are clams arising from damages due to
potholes or from claims of inverse condemnation. The exposureto liability can be immense, and,
even if successful, defense against claims can be expensive.

Citiesarerequired, upon request, to defend and pay the expensesto defend officers, employees, and
volunteers against damage claims or actions resulting from acts or omissions that the city council
determines to be within the scope of that individual's official duties. Cities may aso be liable for
nonpunitive damages (and, at its option, punitive damages) with respect to such damage actions.
RCW 4.96.041.

There are four basic avenues for insurance for cities: purchase of a conventional insurance policy;
self-insurance; pooling (joint self-insurance); and joint purchasing (of conventional insurance, but
at group rates). Obviously, anew city needsto scrutinize these optionsto ensure effective coverage
at thelowest possiblerate. Because the city will legally exist as of itsofficial date of incorporation,
it is critical that some form of insurance coverage be procured by that date. It is nevertheless

*|f the council decides that city officers and employees will be covered by Socia Security, it must enter into
a "Section 218" contract with the Secretary of the U.S. Department of Health and Human Services. This contract
providesfor Socia Security coverage on avoluntary basis. The Socia Security Administration has atoll-free number,
1-800-772-1213, for information, or contact the OASI Supervisor at the state Department of Employment Security.
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strongly recommended that some insurance be provided for the interim period, because there will
also be liability exposure during this period.

Insurance should also be procured to protect a city's officers and employees. Although, in view of
the law at this time in the state, personal liability exposure for officers and employees appears
minimal, the risk may justify purchase of such coverage.

Asan adjunct to insurance coverage, it may be advisablefor anew city, particularly alarger one, to
establish arisk management program. By definition, risk management is a program of attempting
to minimize the adverse consequences of loss through pre-planning. The basic idea of such a
program is to identify and reduce risks. Although not the priority that purchasing insurance is,
developing a risk management program, where appropriate, should be considered as an important
adjunct to the establishment of city government.

Financial Management

One of thefirst organizational measures that must be undertaken is establishment of an accounting
system for the city. The state auditor's office has created the Budgeting, Accounting, and Reporting
Systems Manual for Citiesand Counties and Other Local Governments (BARS), which establishes
auniform system of accounting applicable to al local governments. Thereisa BARS manual for
cities with a population of greater than 25,000, requiring a double entry accounting system, and a
separate BARS manual for cities under 25,000, allowing a single entry system.

¢ Funds. Thisgovernmental accounting system is organized and operated on a fund basis. A
fund isdefined by the BARS manual as"afiscal and accounting entity with a self-balancing set
of accounts. . . segregated for the purpose of carrying on specific activities or attaining certain
objectives. . ." It isimportant to establish certain funds, required by law, as soon as possible.
These include:

D General fund (current expense fund). Thisfund isused to pay the current expenses of the
city and to account for the financial transactions of the general operating functions of city
departments, and those transactions not properly accounted for in another fund. Separate
accounts must be established for each city department or division.

D City street fund. All funds distributed to cities from the state motor vehicle fund must be
placed in afund designated asthe"city street fund.” RCW 47.24.040. Themoneysfromthis
fund are to be used for:

salariesand wages, materias, supplies, equipment, purchase or condemnation
of right of way, engineering or any other proper highway or street purposein
connection with the construction, ateration, repair, improvement or
maintenance of any city street or bridge, or viaduct or underpassage along,
upon or across such streets.
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D Other funds as may be required. Other typesof fundsthat should be established as needed
include special revenue funds, debt service funds, capital projects funds, enterprise funds,
internal service funds, and fiduciary funds such as trust and agency funds.

New cities with a population of 15,000 or more must establish an arterial street fund.
Although RCW 46.68.110 does not specifically mention "arterial street fund,” it requiresthat
such cities spend the gas tax moneys received under RCW 46.68.090(1) exclusively for
"[t]he construction, improvement, chip sealing, seal-coating, and repair for arterial highways
and city streets . . ." (Emphasis added.) Thus, a separate fund is required.

A financial officer well-versed in municipal accounting procedures can be essential in creating
this fund-based financial management structure. However, as a practical matter, it may be
necessary to contract with alocal or state governmental unit for interim accounting services.

It isrecommended that the interim council and appropriate interim staff meet with the auditors
from theregional officeswho will be auditing the city in thefuture. The purpose of thismeeting
would be to help ensure that the city is setting up its financial accounting system in a manner
consistent with the state auditor guidelines.

Establishing state and federal accounts. Itisadvisableto, as soon possible, apply for
federal and state identification numbers.*

Designation of depository bank. The city council must designate one or more financial
ingtitutions as the depository or depositories for city funds and for general banking services.
Some councils and treasurers designate the depository after requesting and receiving proposals
for such services, although the relevant statutes do not specify the procedure to be followed.

Miscellaneous policies. Theinterim council should establish interim or permanent policies
regarding petty cash use, travel advancesand reimbursement, voucher approval, useof city credit
card (if any), and the like. With respect to reimbursement for official travel, RCW 42.24.090
provides, in part, as follows:

the legislative body of any municipal corporation . . . may prescribe by ordinance or
resol ution the amountsto be paid officers or employeesthereof asreimbursement for
theuseof their personal automobilesor other transportati on equi pment in connection
with officially assigned duties and other travel for approved public purposes, or as

“The" Registration UBI Number" isaWashington Stateidentification number used toidentify an organization

or entity with the following: Department of Revenue; Employment Security Department; Department of Labor and
Industries, Department of Licensing; and the Secretary of State's Office. This number may be obtained by calling the
Department of Revenue Information Center in Olympia (1-800-647-7706) and requesting a Master Business
Application, which registers an organization with all of the above departments, to the extent applicable. The federal
"Employee |dentification Number" is used to identify an organization or entity with the federal government. It may be
obtained either by contacting the Internal Revenue Service (IRS) at 1-800-829-FORM and requesting Form SS-44.
Better yet, contract the|RS" personally" at 1-800-829-1040 and ask for a" New Business Tax Kit" and discuss necessary
procedures, tax forms required, and other federal tax issues.
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reimbursement . . . in lieu of actual expenses incurred for lodging, meals, or other
purposes. Theratesfor such reimbursement may be computed on amileage, hourly,
per diem, or other basis as the respective legidative bodies shall determine to be
proper in each instance.

If the council desires to establish a policy alowing for travel advances, it must establish a
revolving fund to be used solely for that purpose. RCW 42.24.140; see also RCW 42.24.150 -
.160 for other statutory requirements relating to travel advances.

A city may establish credit card accounts and issue credit cards to officers and employees for
official travel expenses and for governmental purchases. RCW 42.24.115; 43.09.2855.

The city council must, by ordinance, establish regul ations governing the presentation, auditing,
and approval of "demands' against the city. Such "demands’ against a city include bills for
purchases by city officers or employees for city purposes and payments for the performance of
contractual obligations. Although the general statutory scheme requires auditing of such
demands by an auditing officer followed by council approval before the demand can be paid,
RCW 42.42.180 alows acity to authorize issuance of warrants or checks to satisfy demands or
claims prior to council approval, if certain statutory conditions are met.

Commonly, the council at itsregular meeting is presented with avoucher list that it will usually
summarily approve, since most claims or demands against a city involve routine expenditures.
(The claims on the voucher list should have been previously audited as required by RCW
42.24.080.) A voucher list will typically contain awarrant or check number, abrief description
of the expenditure, the name of the payee, and the amount. The council may, however, remove
individual itemsfromthelist for particular scrutiny (whiletheremainder of thelist getssummary
approval). A magjority of the entire council (not just of the quorum) is necessary to pass a
"resolution for the payment of money" (e.g., voucher approval). RCW 35A.12.120.

Borrowing of Money

To finance the costs of operating the city during the interim period and beyond, pending the receipt
of tax and other revenues, theinterim council should identify and tap as soon as possi bl e sources of
funds that may be borrowed. As noted above, the statutes governing the interim council authorize
two basic methods of borrowing: tax or revenue anticipation notes or other short term obligations;
and borrowing from other governmental entities.**

Short term obligations. These must beissued pursuant to an ordinance passed by theinterim
council, and may bear whatever interest rate the council deemsto be"in the best interests' of the
city. The maximum repayment period possible for these obligations is 18months (six months
from the end of the fiscal year in which they are issued), although thislong a period may not be

“Although RCW 35.02.135 authorizes an interim council to borrow from the municipal sales and use tax

equalization account, thereisno longer such an account following the 1999 repeal of the motor vehicleexcisetax, which
provided the revenue for that account.
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possible, depending on the earliest date on which the interim council may take such action. The
amount of these short-term obligations, which are considered nonvoted general indebtedness, is
subject to the statutory maximum amount of nonvoted indebtedness (1 ¥z percent of the assessed
valuation of taxable property in the city) which is allowed by RCW 39.36.020(2).

¢ Borrowing from other governmental entities. This can also be an important source of
fundsto finance the city during the interim period. Recently incorporating cities have borrowed
from either the state, a county, or another city.

When the city officially incorporates, it may have asignificant source of fundsto borrow in itsown
street fund. County road taxes will be diverted into this fund as of the officia incorporation date,
and state-shared gastax revenues will al'so be deposited inthisfund. The city may borrow fromthis
fund for deposit in another fund so that the moneys borrowed may be used for other purposes. The
borrowed funds must be repaid, with interest, into the street fund.

42
Revenues

€ Retail sales tax. Thisis a major revenue source that is the easiest to tap and should be
implemented asamatter of course. RCW 82.14.030 authorizesacity toimposearetail salesand
use tax of up to 1.0 percent, comprised of two separate .5 percent options. (The second .5
percent tax is subject to areferendum, if oneisinitiated within seven days of the passage of the
ordinance imposing the additional tax. RCW 82.14.036.) However, since the county receives
15 percent of each .5 percent tax option imposed by acity, the effectiverateis .85 percent. Itis
important to note that the imposition of this tax by the city will not, except in afew counties,
result inincreased taxesfor city residents, becausethistax isalready imposed by the county; only
the recipient of the tax revenuesis changed.®

There are important timing issues with respect to thistax. Under RCW 82.14.055, enacted in
2000, asalestax rate change, such as occurswhen aninterim city council first adoptsalocal tax,
can take effect only on January 1, April 1, July 1, or October 1. Also, alocal government must
notify the Department of Revenue at least 75 days before the change can take place. Thislaw
may have an effect on the timing of anew city'sincorporation date. See the discussion on pages
65-68 on "Choosing the Official Incorporation Date."

Of course, the new city will not begin receiving sales tax revenue on one of the dates identified
in RCW 82.14.055, but it will receive the taxes that the Department of Revenue will collect
beginning that month. Although the department now distributes local sales tax revenues on a

“2The MRSC publication, A Revenue Guide for Washington Cities and Towns, Report No. 46 (August 1999),
addresses and explainsin detail the revenues sources availableto cities. The discussion in The New City Guide on city
revenuesis intended to be merely introductory with respect to revenues.

“At the time of this publication, 36 of 39 counties levy the full 1.0 percent rate, as do 271 of the 280 cities.

"Local Salesand Use Tax Distributions," May-June 2001, Washington Department of Revenue. Thus, if acity levies
the full 1.0 percent tax in a county which does not, there will be a small salestax increase.
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monthly basis, thereisalagin thedistribution of local tax revenues of at | east two monthswhile
tax returns are submitted and processed.

¢ Property tax.” Thisisalsoamajor source of revenue available to acity. Consequently, the
timing of the official incorporation date with respect to the levying of thistax may be critical to
an effective start-up of city government if, as explained below, that date is likely to fall
somewhere in the second half of the calendar year.

Property taxes are levied by action of the council, up to the statutory maximum rate and subject
to the 101 percent lid on property tax increases.”® Increases beyond the statutory maximum and
the 101 percent lid (special levies) requirevoter approval. (Special levy ballot propositions may
be submitted to the voters during the interim period, athough collection could not occur until
after the officia incorporation date. However, it is unlikely for political and practical reasons
that an interim council would submit an excess levy to the voters during the interim period.)

Sincethe property tax iscollected at the county level and the property assessment functionisthe
responsibility of the county assessor, state law imposes certain notification requirements and
timetables upon cities with respect to city-levied property taxes. The city must set its property
tax levy and certify it to the county by November 15 (RCW 35A.33.135; 84.52.020). Wherethe
incorporation date islikely to fall in the second half of the calendar year (because of the timing
of theincorporation election), that date should be selected so asto allow sufficient time to meet
these deadlines.

At least one-half of the property tax is due from taxpayers on April 30 and the remainder is due
on October 31. RCW 84.56.020. Thus, a city will receive the bulk of its property tax
distributionsin May and June and in November and December. The county treasurer must, on
or before the 10th of the month, transfer to cities their respective shares of taxes collected the
previous month. RCW 84.56.230. Some counties, however, transfer to citiestheir shareson a
daily basis rather than pay the interest charges they are obligated to pay cities for the time the
revenues are held prior to distribution. Citiesin these counties receive most of their revenues
in April and May and in October and November.

¢ County road tax. Thistax isapart of the county property tax that is distributed to newly
incorporated cities based on the amount of tax collected from within the areaincorporated from
the date of incorporation to the end of the calendar year.*® RCW 35.02.140. Thisisanimportant

“Again, reference should be made to the MRSC publication, A Revenue Guide for Washington Cities and
Towns, supra, which can help explain these property tax considerations.

“Referendum 747, approved by the voters at election limits property tax increases to 1 percent in taxing
districts of less than 10,000 population, and to the lesser of 1 percent or the rate of inflation in other taxing districts.
Upon afinding of substantial need by a supermajority of the legidlative body, these other taxing districts, except the
state, may increase property taxes 1 percent (when therate of inflation isless). The voters of any taxing district, except
the state, may approve an increase of greater than 1 percent.

““However, if county road taxes collected were delinquent before the incorporation date, they are retained by
the county and placed in the county road fund. RCW 35.02.140, as amended by Chapter 299, Laws of 2001.
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initial source of revenue and its receipt may be avery significant factor in choosing the official
incorporation date.

Counties are required by statute to levy a property tax for county road purposes, in addition to
a property tax for general county purposes. RCW 36.82.040. It is assessed only in
unincorporated areas of the county and is based on the assessed val ue of taxable property andis
governed by the provisionsof Title84 RCW. Aswith all property taxes, the road taxes become
due on April 30 and October 31. The road taxes received by a new city are required to be
deposited in the city street fund, and the use of thistax revenueis accordingly restricted. RCW
35.02.140. However, the new city can access these revenues for other municipal purposes by
means of an interfund loan from the street fund to the general fund. Theloan must be paid back
withinterest. According tothe BARS manual, aloan that isnot paid back in three yearswill be
scrutinized to seeif there has been a"permanent diversion” of funds.

Sincethesetaxesare "diverted" to newly incorporated cities on atax-received basis, it would be
advisable for the interim council to choose an incorporation date that takes advantage of the
primetimefor receiving theseroad taxes: before April if theincorporation dateisinthefirst half
of the calendar year, and before October if the date is in the second half. See "Choosing the
Official Incorporation Date,” at pages 65-68.

Nevertheless, although the road taxes may be "diverted” to the newly incorporated city on a
tax-received basis, the actual transfer of these revenuesto anew city may not necessarily occur
asthey are received by the county. A county may not have the resources and facilities to first
identify which properties are within the new city and then to process and distribute these road
taxes to the new city as soon as they are received by the county. Also, adaily distribution may
be too costly for a particular county. The interim council (or, earlier in the process, the
incorporation initiators) should contact the county to determine how the county will be
distributing these diverted road taxes. Advance notice is helpful because a county may have
never before had to consider this procedure.

Despite the beginning of this diversion as of the incorporation date, road maintenance by a
county must continue in the new city for aperiod not to exceed 60 days from the official date of
incorporation or until 40 percent of the anticipated annual tax distribution from theroad tax levy
is made to the city, whichever occurs first.*” RCW 35.02.220(2).

€ Real estate excise tax. Thistax islevied on al salesof real estate, based on the full selling
price. The state leviesthistax, and alocally-imposed tax is authorized. RCW 82.45.035; ch.
82.46 RCW. Thelocal tax may beimposed intwo .25 percent increments, the second increment
available only to cities within counties that are planning under the Growth Management Act
(GMA). Thetax iscollected by the county and is remitted monthly to citiesthat have levied the
tax.

47Aswith the county's provision of law enforcement services during this period, the county's provision of road
mai ntenance services should be at no charge to the new city.
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Citiesthat are not planning under the GMA and cities under 5,000 population that are planning
under the GMA must spend thefirst .25 percent "for any capital purpose identified in a capital
improvements plan and local capital improvements, including thoselisted in RCW 35.43.040."
RCW 82.46.010(2). RCW 35.43.040 lists improvements that can be funded through a local
improvement district (LID), such as streets, parks, sewers, water mains, etc.

Citieswith apopulation of 5,000 or morethat are planning under the GMA must spend thefirst
.25 percent of this tax solely on capital projects® that are listed in the capital facilities plan
element of their comprehensive plan. Obviously, a new city must have in place an adopted
comprehensive plan that complies with GMA, including the requirement of having a capital
facilitiesplan element, beforeit may spend therevenuesthistax will generate. Nevertheless, the
new city may impose this tax before compliance with the GMA planning requirements is
achieved.

The second .25 percent real estate excise tax, which may be imposed only by cities planning
under the GM A, may be spent only on capital projectsasdefined in RCW 82.46.035(6). Inthose
cities located in counties that are voluntarily planning under the GMA, the second .25 percent
may be imposed only if approved by a majority of the voters at a general or special election.
RCW 82.46.035(1). A proposition to impose this second .25 percent tax may be submitted to
thevotersduring theinterim period. RCW 35.02.130. In other cities planning under the GMA,
the second .25 percent tax may be imposed by council vote, without reference to the voters.

¢ Leasehold excise tax. Thistax should be authorized by a new city because it will result in
the city receiving a share of this tax that is aready imposed and collected by the state. Those
who may be subject to this tax will not incur any additional burden. This tax applies to most
leases of publicly-owned real and personal property, in lieu of a property tax that may not be
imposed upon such exempt property. Of the state rate of 12.84 percent (of the rent), acity may
levy and receive a 4 percent tax. RCW 82.29A.040. The tax is collected by the state and is
remitted bi-monthly in even numbered months.

¢ Gross receipts business and occupation tax. Thisisan often unpopular type of tax, but
it isamajor revenue option.”® Thistax islevied at a percentage rate on the gross receipts (not
profits) of abusinessthat does businesswithinthecity. Theimposition of thistax by anew city
is, however, subject to areferendum procedure. RCW 35.21.706. A city may levy thistax at a
rate not to exceed .2 percent, although a higher rate may be imposed if approved by the voters.
RCW 35.21.710, .711.

¢ Business licenses. Cities impose business license requirements primarily as a means of
regul ating businesses but sometimes also as ameans of raising revenue. A regulatory business
license program requires businesses to register with and obtain a license from the city, subject

8" Capital projects' are defined in RCW 82.46.010(6).

“°0f the 230 cities and towns responding to the 2000 AWC Tax and User Fee Survey, 37 reported that they levy
abusiness and occupation tax.
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to a flat fee designed to cover the costs of implementing the program. A revenue-raising
business license scheme generally involves different fees for different classes of businesses.
Such fees may be based, for example, on the type of business, on the number of employees, or
on the square footage of the business facility.

Utility business and occupation taxes. Utility taxes are levied on the gross operating
revenues that public and private utilities earn from operations within acity. Utilities on which
thesetaxesmay beleviedincludeelectric, water, sewer, solid waste, stormwater, gas, tel ephone,
cable TV, and steam. Taxes on some of these types of utilities are subject to a statutory
maximum 6 percent rate, unless a higher rate is approved by the voters. Taxes on electric, gas,
and telephone utilities cannot take effect until at least 60 days after the ordinanceispassed. The
imposition of thistax for the first time may be subject to a referendum procedure.

Lodging (hotel-motel) tax. Most cities may impose a"basic" 2 percent tax on all charges
for furnishing lodging at hotels, motels, and similar establishments for a continuous period of
lessthan onemonth. RCW 67.28.180(1). When thistax isimposed, the state salestax decreases
by a like amount, so tourists and other lodgers experience no increase as a result of this tax.
Most cities may also impose an additional 2 percent for a total of 4 percent, though this
additional tax is not credited against the state salestax. RCW 67.28.181(1).

Beforeacity with apopulation over 5,000 may impose alodging tax, it must establish a"lodging
tax advisory committee." RCW 67.28.1817. A proposal to impose a new lodging tax must be
submitted to the lodging tax advisory committeefor review and comment at |east 45 days before
itisto becomeeffective. Presumably, an interim council may establish acommittee prior to the
official incorporation date, so that the tax can be made to go into effect upon the official
incorporation date.

Revenuesfrom thistax may be used only to pay for tourist promotion and the acquisition and/or
operation of "tourism-related facilities” RCW 67.28.1815. See A Revenue Guide for
Washington Cities and Towns, MRSC Report No. 45 (August 1999), at pages 18-22, for a
detailed discussion of the lodging tax, the lodging tax advisory committee, and the permissible
uses for the revenues from this tax.

This tax is remitted to the city by the state on a monthly basis. The Department of Revenue
needs at least 45 daysto notify taxpayers of anew tax, rate change, or change in recipient of the
tax, and such achange must be effectivethefirst day of amonth. Therefore, if the council passes
an ordinanceeffectivethefirst of themonth after incorporation, thefirst revenuewill bereceived
five months later. For example, if a city incorporates on August 31 and passes a lodging tax
ordinanceeffective September 1, the DOR will begin collectingon November 1. Taxescollected
during November are remitted to DOR on December 25 and paid to cities at the end of January.

Gambling tax. A city that decidesto allow gambling activitieswithin its borders may impose
a tax on gambling revenues. The maximum tax for amusement games is 2 percent of gross
receiptslessthe amount awarded as prizes. For bingo and raffles, it is5 percent lessthe amount
awarded as cash or merchandise prizes. For punch boards and pull-tabs, the maximum rateis,
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if based on gross receipts less the amount awarded as prizes, 10 percent, and, if based only on
gross receipts, 5 percent. A tax of 20 percent may be levied on gross receipts from card games.
There are different tax rulesthat apply to gambling activities conducted by bonafide charitable
or nonprofit organizations. RCW 9.46.110.

Gambling tax revenues must be spent primarily for gambling law enforcement purposes. RCW
9.46.113. Fundsremaining after necessary expendituresfor such enforcement purposes may be
used for any general government purpose.®

¢ Admission tax. All citiesmay levy an admission tax in an amount no greater than 5 percent
of admission charges to theaters, stadiums, dance clubs, private clubs, swimming pools,
amusement parks, rides, and any other activity in which an admission chargeis collected at the
door. RCW 35.21.280. Thistax also appliesto season tickets, cover charges, and to the rental
of facilities and equipment for recreational purposes. Revenues from this tax will, for most
cities, be minimal.

¢ Other taxes. Other taxesthat acity may imposeinclude an additional property tax to support
emergency medical services, ambulance taxes, and a use tax on brokered natural gas.

¢ State-shared revenues. State-collected revenuesthat are shared with al citesand townsare
derived from two main sources: liquor receiptsand gasolinetaxes. Citiesand townsasagroup
receive a fixed percentage of each of these sources, and the funds are allocated to individual
jurisdictionson aper capitabasis. Groups contemplatingincorporation should notethat asmore
citiesincorporate, the per capitadistributions will grow more slowly than they have in the past,
or actually decline, depending on the relation between the growth in the funding source and the
growth in population in incorporated areas.

Since the distributions to cities of these state-shared revenues are based on population, state
agenciesthat make the distributions must have population figuresfor anew city before they can
make the distributions authorized. RCW 43.62.030 provides that the state Office of Financial
Management (OFM) shall determine annually, as of April 1, the populations of all cities and
towns. This statute also provides that when a city becomes incorporated after this annual

T he state supreme court, in American Legion Post No. 32 v. City of WallaWalla, 116 Wn.2d 1, 802 P.2d 784
(1991), addressed the issue of what is meant by "primarily" as that term is used in the statute governing the use of
gambling tax revenues.

SLAnother source of "state-shared" revenues, albeit temporary, also exists currently. In an effort to alleviate
some of the financial strain on cities, counties, and health districts after the repeal of the motor vehicle excise tax, the
2000 legislature provided some "backfill" monies. In section 729 of the 2001 budget, some money was set aside for
certain contingencies, including making distributions "to newly qualifying jurisdictions asif the jurisdiction had been
in existence prior to November 1999." Thisdistribution may be used " public safety, criminal justice, public health, and
other operations' - in short, for just about anything. This same language is in section 728 of the 2001-2002 budget.
Incorporation groups should probably not include these fundsin their feasibility study, however, without checking on
the status of this revenue source. The total amounts available may not be large enough to fund incorporating cities on
apar with existing cities and the legislature may not appropriate any "backfill" money in the next biennium.
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determination, the population "as shown in the records of incorporation filed with the secretary
of state" are to be used in determining the per capita distributions.

Unfortunately, thereisno statutory or other requirement that anything befiled with the secretary
of state that showsthe population of anewly incorporated city. Theonly required filingwiththe
secretary of state is made by the county in which the new city or a majority of the new city is
located. RCW 35.02.130 provides that the interim council, after specifying the official
incorporation date in aresolution, must file a copy of the resolution with the county legislative
authority. The county legislative authority must "file anotice with the secretary of state that the
city or town is incorporated as of the official date of incorporation." Because there is no
requirement that any population information be filed with the secretary of state, OFM
recommends that the city ensure that the county file with the secretary of state the necessary
population information, along with the required notice. A copy of the incorporation petition,
which must contain a population estimate, should suffice for this purpose.

State-shared revenues are distributed on a quarterly basis, athough not al revenues are
distributed in the same month of the quarter. A new city can "join" the state-shared revenue
"pool” only on thefirst day of the months of either January, April, July, or October. In order to
allow sufficient timeto process and transmit popul ation figuresto state agencies, OFM requires
that the incorporation be effective (that the incorporation date occur) more than 30 days in
advance of a particular quarterly period in order to participate in the revenue-sharing
distributions for that period.> Thus, for example, it will be necessary for a new city to
incorporate by February28 to receive state-shared revenues for the period beginning on Aprill
and ending on June30. A new city should therefore notify OFM of its chosen incorporation date
as soon as possible after choosing it. This 30-plus day period isan important consideration for
purpose of deciding on a particular incorporation date.

The state-shared revenues that a city will receive are the following:

D Liguor receipts. Citiesreceive a share of both Liquor Board profits and liquor excise tax
receipts.*® RCW 66.08.180, 66.08.190, 82.08.160. Theformer aredistributed onthelast day
of March, June, September, and December, and the latter are distributed on the last day of
January, April, July, and October. To be€eligibleto receivethese revenues, acity must devote
at least two percent of the distribution to support an approved a coholism or drug addiction
program. RCW 70.96A.087.

D Motor vehicle fuel excise tax (gas tax). There are two separate distributionsto citiesfrom
revenues from thistax. For citieswith apopulation of 15,000 or more, 31.86 percent of the
fundsreceived must bedeposited inan arterial street fund for the construction, improvement,
chip sealing, seal-coating, and repair of arterial highways and city streets. Theremainder is

%25ee RCW 43.62.030. Although thisstatute only refersto this 30-day periodinthe context of city annexations,
OFM also administratively applies this requirement to incorporations.

*¥The estimated 2002 per capita amounts are $6.12 for Liquor Board profits and $3.25 for liquor excise tax
receipts. Budget Suggestions for 2002, supra, at p. 20.
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deposited in a street fund to be used for street maintenance. RCW 46.68.090, 46.68.110.
Cities under 15,000 population may combine the two funds and use all their tax money for
maintenance if desired. RCW 46.68.110(4).

An understanding of the timing of the receipt of these revenues is important for revenue flow
considerations for the initial operation of a city and for the selection of the official date of
incorporation.

¢ Criminal justice revenues. Funding for criminal justice purposesis from two annual state
genera fund alocations of $4.6 million for fiscal year 2000, increasing each year by the fiscal
growth factor. There are many different bases for the distribution of these funds. A small
portion of the funds are distributed on the basis of population only.>* Other moneys are given
to citiesthat qualify as"high crime" and "high violent crime” cities. Citiesthat contract for law
enforcement servicesqualify to receive somefunding. Finaly, citiesthat initiateinnovative law
enforcement programs, domestic violencereduction programs, or programsfor at-risk youth and
child abuse prevention may apply to receive funding for these programs. See RCW 82.14.300,
.320, .330.

The county legidlative body may vote to impose a .1 percent countywide salestax for criminal
justice purposes. The county gets 10 percent of the revenue from this .1 percent tax off the top,
with the remaining 90 percent being shared by the county and the citieswithin it on the basis of
population. RCW 82.14.340.

¢ Transportation revenues. Recognizing that the state-shared revenue from the gas tax was
insufficient for theneedsof local jurisdictions, the 1990 | egisl ature provided them with anumber
of local option revenue sourcesto be used for highway and transportation purposes. Theselocal
options include a gas tax that can be levied countywide, a vehicle license fee on certain trucks
of up to $15 per vehicle, acommercial parking tax, and creation of a street utility (later found
by the state supreme court to be unconstitutional).>> See chapter 82.80 RCW.

¢ Fees, charges, and fines.

D Franchise fees. These fees are charges levied on private utilities for the right to use city
streets, alleys, and other public properties. Franchise fees levied against light, natural gas,
and telephone utilities are, however, limited by statute to the actual administrative costs
incurred by thecity relating to the permitting or franchising process. RCW 35.21.860. Cable
TV franchisefees, governed by federal law, may belevied at arate of upto 5 percent of gross
revenues, regardless of the costs of managing the franchise process. 47 U.S.C. § 542 (part

*The estimated per capita distribution for 2002 is $0.17. Budget Suggestions for 2002, supra, at p. 20.

*Covell v. Seattle, 127 Wn.2d 874, 905 P.2d 324 (1995).
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of the "Cable Communications Policy Act of 1984").%

Other fees and charges. State law provides authority for citiesto levy fees and chargesto
cover the costs of providing services or programs and regulatory activities. A familiar
exampleisthefeesthat arecharged for building permit application and processing, including
inspections.> However, fees may and should be charged for all permitting activities of a
local jurisdiction for cost recovery purposes. The guiding principleinfeeimpositionisthat
fees may be set at alevel no higher than that necessary to recover direct and indirect costs
associated with the activity, including administrative overhead.

A city will beinvolved in processing and issuing permits (and collecting fees) for numerous
activities, some of which involve discretionary approval authority. For example, permitsor
applications and approvals are necessary for short plats and subdivisions, zoning matters
(e.g., rezones, conditional uses, variances, and shoreline substantial development permits),
SEPA review, activities requiring use of public streets (street use permits), and fireworks
stand permits. Fee schedules for these and other activities requiring permits should be
established along with the creation of the permitting mechanisms.

If the new city is within a county that is required to or that has chosen to plan under the
Growth Management Act (GMA), it has specific authority to enact an impact fee ordinance
that imposesfeeson new development to hel p financethepublicfacilitiesand improvements
that are reasonably related to such new development. Among the public facilitiesfor which
such fees can be assessed are streets, parksand recreation facilities, open space, schools, and
fire protection facilities. See RCW 82.02.050-.090.%

Fees may also charged for the various licensing activities that a city will conduct. For
example, acity may require licensing of businesses, dogs and cats, and bicycles.

There are numerous other types of fees that municipalities charge for purposes of cost
recovery. Other common feesinclude copying charges, returned check charges, chargesfor
falsehomesecurity alarms, feesfor participationinmunicipal parksand recreation programs,
and charges for use of municipal ambulance services.

All such fees and charges should be imposed by the council by ordinance or resolution.

%This federal law was amended in 1992 by passage of the "Cable Television Consumer Protection and

Competition Act of 1992." A key provision of thisnew legislation allowslocal governmentsunder certain circumstances
to regulate the rates and quality of cable TV systemsin their franchise aress.

5"Most cities charge based upon the fee schedule set out in the Uniform Building Code (UBC), whichiis, by

state law, in effect and to be enforced in al cities and towns. See 2000 Tax & User Fee Survey, Association of
Washington Cities. Cities, however, have the authority to vary from the UBC fee schedule. RCW 19.27.100.

®The state Department of Community, Trade, and Economic Development (now the Office of Community

Development (OCD)) published in 1992 a manual on imposing impact fees, entitled " Paying for Growth's Impacts: A
Guide to Impact Fees," which is available from OCD or on loan from MRSC. The MRSC Library also has numerous
other publications, also available on loan, concerning impact fees.
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D Traffic and parking fines. Although the state supreme court establishes the schedule for
fines for traffic infractions, cities share in the revenue from infractions committed within
their boundaries. However, it is necessary for acity to have established a municipal court
or amunicipal department of a district court or to have contracted with a district court for
municipal court servicesin order to enact and enforce atraffic infraction ordinance.® After
finesare collected by themunicipal or district court, 32 percent is sent to the state and, of the
remainder, 1.75 percent is sent to the county treasurer for a crime victims and witnesses
program. RCW 3.50.100; 3.62.040; 7.68.035(7). The funds retained by the city may be
deposited in any city fund.

A city hascompl ete control over setting finesfor violation of its parking ordinances. Justice
Court Traffic Infraction Rule 6.2(c). It may also charge a penalty of up to $25 for failure to
pay aparking ticket fine in the time prescribed by law. RCW 46.63.110(3).

A city may alsoinstall and collect revenuesfrom parking meters. Such revenueisto be used
to cover the costs of installing and maintaining the meters, for collecting meter fees, and for
enforcement of parking meter zonerequirements. Revenue collected in excess of such costs
may be used for parking studies and for establishing and operating public off-street parking
facilities. RCW 46.90.650.

The Budget Process

Interim budget or budgets. Theinterim council of anew city must adopt aninterim budget
for the interim period. If the interim period extends into a new calendar year, it must adopt a
second interim budget; the first would extend from the beginning of the interim period to
January1 and the second woul d extend from January 1 to the official incorporation date.** RCW
35.02.132. Theonly statutory guidance with respect to creation of the interim budget or budgets
isasfollows: "Theseinterim budgets shall be adopted in consultation with the state auditor.” 1d.
There areno state auditor guidelinesfor development of an interim budget. Theinterim council
should contact the state auditor's office soon after taking office in order to develop an interim
budget in atimely matter.

First year budget. Prior to the official date of incorporation, the interim council must adopt
afirst-year budget. RCW 35.02.132. The budget will actually deal with only a partia year,
covering the period from the official date of incorporation until January1 of the following year.®*

%See discussion of municipal courts at pages 51-54.

®“Notethat it may be very difficult for aninterim council to meet these deadlinesif it iselected at the November

election.

®'Following thisfirst-year budget, it is possiblefor acity to providefor abiennial budget rather than an annual

budget, athough it must commence in an odd-numbered year. The ordinance providing for abiennial budget must be
passed six months prior to the commencement of the biennium (i.e., by theend of June). RCW 35A..34.040. The statutes
governing biennial budgets are contained in chapter 35A.33 RCW. There are approximately 15 citiesin the state that
have enacted biennial budgets.
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D Preliminary first-year budget. RCW 35.02.132 authorizes either the mayor or council,

"whichever isappropriate,” to prepare, or, in acouncil-manager city, the council to direct the
interim manager to prepare a preliminary budget "in detail."®® In a mayor-council city, the
mayor isthe appropriate person to preparethe preliminary budget. The statutory schemefor
budget preparation after thefirst year budget providesfor preliminary budget preparation by
the "chief administrative officer,” which, in a mayor-council city, is the mayor. RCW
35A.33.052. Of course, much of the budget preparation will typically be delegated by the
mayor to afinance officer or consultant hired for the interim period.

The preliminary budget is to be made public at least 60 days prior to the official
incorporation date "as a recommendation for the final budget.” 1d. The individual (mayor
or interim manager) or body (the council) that prepares the preliminary budget must also
prepare and submit, as part of the preliminary budget, a budget message that contains the
following:

e An explanation of the budget document

e An outline of the recommended financia policies and programs of the city or town
for the ensuing fiscal year, and

e A statement of the recommended appropriation to such policies and programs.

Budget hearing. "Immediately following therel ease of the preliminary budget,” the council
must publish once each week for two consecutive weeks a notice of apublic hearing "on the
fixing of the final budget.” RCW 35.02.132. The budget hearing must be held at least
20 days before the official incorporation date. 1d. "Any taxpayer may appear and be heard"
regarding the proposed final budget. 1d.

¢ Adoption of budget. Following the budget hearing, the council may make any adjustments

or changesin the proposed budget asit deemsnecessary. Thecouncil may adopt thefinal budget
(by ordinance to be effective on the official incorporation date) at the conclusion of the public
hearing or at any time before the officia incorporation date.

Important considerations in budget development process.

D Official incorporation date. Theofficia incorporation date chosen affectsboth therevenues

and expenditures of anew city. It will be helpful to analyze the revenues and expenditures
based on afew alternative incorporation dates to compare the advantages of one over the
others. Seea so the sectionin thispublication entitled " Choosing the Official Incorporation
Date," at pages 65-68.

M RSC publishesannually at the beginning of August its Budget Suggestions publication, which providesall

cities with important budget preparation information and tips. We recommend its utilization for anew city preparing
its first-year budget.
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D Vision statement. What isthe city's mission or vision? It isimportant to develop avision
of the city's future based on citizen views of that future. This vision should help guide,
among other things, the city's budget priorities and development, the city's organizational
structure, its operating procedures, and its plan for community development.

How does acity determineitsvision for the future? It can do this best through some type of
survey or questionnaire that seeks to solicit the views of city residents concerning the
components of that vision. Often some type of public opinion survey of the residents of a
potential city will be conducted in conjunction with an incorporation study or by atransition
group prior to election of an interim council.

Once anew city council and its mayor have some sense of afuture direction for the city, a
statement of budget issues and priorities can be more readily developed. However, it may
take one or two years or more before the city can truly determine its long-range direction.

D Revenue forecast. Based on estimated state-shared revenues, tax and feerevenues (pursuant
to ordinances adopted to take effect upon the official incorporation date), the city must make
agood estimate of itsfirst year revenues.

D Level of services. What services and programs does the city intend to provide? How will
they be provided? Will the city contract out for some services? What mix of servicesis
consistent with the city'svision, if any?

Clearly, it is advisable, if not necessary, to develop a process for evaluating aternative
methods of providing services and their respective costs. The determination of which
serviceswill be provided, at least initially, by contract will have a significant impact on the
size of the city's initial staff. A factor in this determination of which services will be
provided by contract isthefact that it ssimply takestime to get organized and to recruit staff.

D Level of reserves. Theofficial or officialsin charge of financial matters should develop a
proposal on thelevel of reservesthecity will need. The purpose of reservesisto providefor
(a) revenue shortfalls resulting for either overestimation or economic downturn, (b) any
emergency or unanticipated expenditures, (c) catastrophic losses, and (d) to ensurethecity's
future financial solvency.

D Capital needs assessment. A number of questionsneed to be addressed concerning capital
project needs,®® such as:

e What arethe city's capital project needs?
e How will these projects be ranked?

&|f the city plans under the Growth Management Act (GMA), it will be required to develop, as part of its
comprehensive plan, a capital facilities plan element. This element must include, among other things, a forecast of
future capital facility needs and a six-year plan "that will finance such capital facilities within projected funding
capacities." RCW 36.70A.070(3). However, anew city will not be required to adopt acomprehensive planthat complies
with the GMA immediately. See discussion at page 59-60.
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What are the estimated operating costs of each desired capital project?

How will these projects be financed?

If debt financing is considered, what is the city's debt capacity?

What is the proposed debt service level and how will it affect future budget years?

The new city may wish, however, to delay the development of the capital improvement

program and budget until sufficient information exists and deliberation time is available to
the new city officials.

Contracts. Thefinancial consequencesof contractsentered intofor thefirst budget year will
need to be incorporated into the proposed first year budget.
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Providing Municipal Services

When a new city is incorporated, it becomes the primary service provider to residents within its
boundaries. Presumably, one of the basic reasons that an unincorporated area incorporates is the
desirefor morelocal control over basic services. Nevertheless, anew city cannot possibly provide
all at once al the services that it may want to eventually provide. Thus, critical decisions must be
made by the interim council concerning what services the city will initially provide, what level of
services will be provided, what services will be provided by contract, and with whom the city will
contract for those services.*

In addition to the administrative and legislative "services' provided by the mayor or manager and
the executive branch and by the city council respectively, a city government commonly provides
services in the genera areas of public safety, public works, land use planning, and parks and
recreation.

Some of these services, such aspolice, fire, and land use planning, may have been thefocus of much
debate during the incorporation process, and issues relating to them will likely continue to generate
controversy during the interim period and beyond. The very fact of incorporation as well as
decisions by the new council concerning certain services may have significant impacts upon special
purpose districts such as fire protection and water-sewer districts. The following discussion will
summarize the basic considerations involving and the legal and other impacts of service delivery
decisions by the new council.

Overview of Service Provision Decisions

Thefollowing chart lists, without regard to timing or priority, basic categories of servicesthat acity
may provide, who has provided such services prior to incorporation, and the choices for future
service delivery:

Pre-Incorporation

Service Provider Post-Incorporation Provider

Legal (City Attorney) County City, by either: establishing city attorney position,
or contracting with private firm.

Land Use Planning and County City, although may contract with county for

Zoning transitional period

Police County City or contract with county or with another city;

contract may be for short-term during a transition
period or be long-term/permanent

®*Not addressed hereare " privatization" possibilities: contracting with private profit or nonprofit organizations
for certain municipal services. An MRSC publication, Municipal Service Delivery in Washington Cities and Towns
(Report No.26, June 1993), addresses such possihilities.
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Pre-Incorporation
Service Provider Post-Incorporation Provider

Fire Protection Fire protection district Options:

* City

* Contract with fire district or another city,
for transition, or

* Annex into fire district

Public Works

Roads County City or contract with county until city attains ability
to provide such services at level provided by
county or for longer period upon agreement (RCW
35.02.225)

Surface water management | County, special purpose City either through use of own public works
district, or PUD departments or through creation of own surface
water drainage utility (can adopt county policies
and regulations on interim or permanent basis) or
contract with county, or with other city, or private
contractor

Solid waste collection Private hauler City or contract with private hauler®
Solid waste recycling Private recycler City or contract with county or private provider

Building code review, County City or contract with county or another city or
inspection, enforcement private contractor

Municipal Court District court City (creates own municipal court - ch. 3.50 RCW)
or through municipal department established in
district court (facilities and salaries of judge and
personnel paid by city), or contract with district
court, contract with another city for municipal
court services, or provide no judicial services
(have no criminal code or traffic code
necessitating such services)

Public Defender County or contract City may provide own public defender
department, contract with a private firm or
organization, or contract with county

Jail County City may provide own jail or contract with county
for jail services or combination of both

%See discussion at pages 49-50 concerning the statutory obligations concerning the incorporation of an area
that includes an existing garbage franchise.

%See AGO 2000 No. 8, which opinesthat a city may not contract with a nongovernmental entity for lease or
operation of acity jail.
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Pre-Incorporation

Service Provider Post-Incorporation Provider
Water Water-sewer district, If territory of new city encompasses all or
another city, county, PUD, part of water-sewer district, city may
public corporation, private assume jurisdiction of that part within its
water association, boundaries (see discussion below) and
community water system, provide own water service, or water
other private water district continues providing service, or
purveyors, or individual
property owners If new city does not overlap water-sewer
district, city may provide own water
service or provide no water service, or it
may contract with another city or with a
water-sewer district
If all or part of territory of new city is
served by another city, the latter could
continue to provide water service, and
new city could provide its own water
service in that area not served by other
city, or new city could purchase facilities
of other city and provide its own service
Sewer Water-sewer district, If territory of new city encompasses all or

another city, county, PUD,
metropolitan municipal
corporation (e.g., METRO),
or individual septic systems

part of water-sewer district, city may
assume jurisdiction of that part within its
boundaries and provide own sewer
service, or water-sewer district continues
providing service, or

Provide its own sewer service, or contract
with another city or a water-sewer district,
or become part of metropolitan municipal
corporation, or provide no sewer service
or

If all or part of territory of new city is
served by another city, the latter could
continue to provide sewer service, and
new city could provide its own service in
that area not served by other city, or new
city could purchase facilities of other city
and provide its own service

Animal Control

County/humane society

City or contract with county/humane society

Public Health Services

County board of health or
multi-county health district

County board of health, multi-county health

district, or city with population of 100,000 or more
may establish a combined city and county health

department, upon agreement with the county

Human Services

County or private non-profit

Provide own human services, contract with county

or private group, or provide no such services
(private groups, if any, would provide)
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Pre-Incorporation

Service Provider Post-Incorporation Provider

Library County library, regional Provide own library services, contract with public
library, rural county library library or library district, annex into library
district, intercounty rural district,” or not provide library services

library district, or island
library district

€ Maqjor service delivery issues. The following discussion addresses what are typically the
major service delivery issues confronting an interim council. The choicesinvolved with these
issues generally concern: (1) whether to continue pre-incorporation service delivery either by
contracting out for continuation with the existing provider, by not taking the steps necessary to
assumejurisdiction over the particular service, or by annexing to aspecial district providing that
service; (2) whether to establish the city's own service delivery; or (3) acombination of (1) and
(2). The primary factors involved in making these choices are typically those of cost and
affordability and the level of service desired by the community.

The incorporation statutes proclaim the legidative intent that the citizens of anew city receive
"uninterrupted and adequate” services prior to the new city "attaining the ability to provide such
servicelevels." RCW 35.02.225. In authorizing acounty or countiesto contract with anew city
for continuation of essential services,®® RCW 35.02.225 provides that such a contract should

be negotiated on the basis of the county's cost to provide services without
consideration of capital assets which do not continue to be amortized for principal
or interest or depreciated by the county. The exception for not considering capital
assets which are no longer amortized for principal and interest or depreciation is
recognition of the preexisting financial investment of citizens of the newly
incorporated city or town have made in county capital assets.

Theincorporation statutes also provide that a successful incorporation el ection does not remove
the responsibility of a county or special district to continue providing services until the official
incorporation date. RCW 35.02.220. Special statutory provision is made for continuation of
police and road maintenance services beyond the official incorporation date for a period of up
to 60 days. Id.

f acity annexesinto alibrary district (which procedure requires a special €lection), the maximum amount
that a city may impose in aregular property levy is raised from the previous maximum of $3.375 per thousand dollars
of assessed value to a maximum of $3.60 per thousand dollars of assessed value. RCW 27.12.380. However, that
maximum will be reduced by the amount of thelibrary district levy which may be as much as $.50 per thousand dollars
of assessed value, the maximum amount that alibrary district may levy.

BRCW 35.02.225 states that " essential services may include but are not limited to, law enforcement, road and
street maintenance, drainage, and other utility services previously provided by the county before incorporation.”
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¢ Police. Therearebasically two optionsconcerning police services: (1) contract with the county
or with a neighboring city for continuation of or provision of police protection at a negotiated
service level and cost; or (2) establish acity police department and provide police servicesat a
level consistent with the community's needs, desires, and financial resources. Of course, anew
city may decide to initially contract with another jurisdiction for police services and then to
establishitsown department after thecity iscomfortably established, or it could establishitsown
department while contracting with another jurisdiction for certain specialized police services.®
The issues or factors concerning the provision of police servicesinclude:

»  Community view of current (pre-incorporation) level of police service
e Crimerate and public perception of crimerate

» Economies of scale provided by county police services

» Start-up costs involved in establishing city police department

» Liability insurance necessary for city police department

* Level of experience of city police personnel

» Continuity of police protection

If the council decides to establish its own department, it will be required to establish a civil
service system if the number of full-time police department employees is three or more,
including the police chief.”” RCW 42.12.030. (The council may, however, exclude the police
chief from civil service when the police department has six or more commissioned officers,
including the chief. RCW 42.12.050.) Establishing a civil service system involves appointing
a civil service commission, consisting of three persons who serve without compensation.
RCW 42.12.030. The commission appoints a secretary/chief examiner and adopts rules and
regulationsfor carrying out the provisionsof the statutory civil servicesystem. The council must
make an appropriation from the general fund (in an amount not to exceed .4 percent of thetotal
payroll of those included within the jurisdiction and scope of the civil servicelaws) to fund the
civil service system.

Although not necessarily immediately, the council should adopt a criminal and traffic code,
assuming it desiresto. Itisnot required that acity haveacriminal code, although there may be,
depending upon circumstances (such ascity size), good reasonsto enact one. A city also hasthe
option of providing for civil infractions for violations of city ordinances, rather than criminal
sanctions,

®|f acity isunableto provide adequate police protection for itself, the county hasaresponsibility for providing
some police protection and for enforcing state law within the city'slimits. The county sheriff must takeinto account the
lack of adequate police servicesprovided by the city in alocating theresources of the sheriff'soffice. The county sheriff
isnot, however, obligated to provide acity with acertain level of policeservices. If the city wishesthe county to provide
aspecific number of county officersor aspecificlevel of service, it must contract with the county for such services. See
AGO 1990 No. 4.

"Alsp, if the new city establishesits own police department, county sheriff'semployees may be ableto transfer
their employment to the city's police department under the requirements and procedures in RCW 35.13.370-.400.
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If the city iswithdrawn from the district or districts at the end of the year of incorporation or at
the end of the following year, what happens with the district's or districts assets and liabilities
is dictated by the incorporation statutes and is based upon the percentage of the district(s)
included within the new city. The following scenarios are possible:

D City incorporation includes entire area of a fire district. Theresultinthissituationisthat
the fire district will effectively cease to exist if, after the initia period of annexation
discussed above, the city does not annex to the district. RCW 52.08.025. However, for
purposes of imposing regular property taxes, the fire district will continue in existence until
the first day of January in the year in which the initial property tax collections of the newly
incorporated city will bemade, if aresolution precluding annexation isadopted under RCW
52.04.161. If no such resolution is passed, either the fire district would continue to exist
until the city is withdrawn from the district because the ballot proposition to annex is not
approved, or the fire district will continue to exist asit would otherwise (i.e., indefinitely)
because a ballot proposition to annex is approved.

If a resolution precluding annexation is adopted or if no ballot proposition to annex is
approved, al thefire protection district's assets and liabilitieswould become the property of
the new city as of the date on which the district ceases to provide fire protection services
under RCW 52.04.161. RCW 52.08.025. Under this scenario, the new city may be able to
effectively establish its own fire department upon incorporation. It may, of course, also
contract with another fire district.

D City incorporation includes at least 60 percent of assessed value of district. \When the
areaof the new city includes at least 60 percent of the assessed value of the real property of
thedistrict and the city does not annex to the district, all the assets of the district becomethe
property of the new city. RCW 35.02.190. The new city must within one year of the date
on which the city withdraws from the district, however, pay the fire district in cash,
properties, or contractsfor fire protection services an amount representing the percentage of
the value of the district's assets equal to the percentage of value of the real property in the
entire district remaining outside of the city limits. Thus, if, for example, the value of al of
the assets of the fire protection district totaled $1,000,000, and 40 percent of the assessed
value of the real property in the entire district remained outside of the newly incorporated
area, the city would be obligated to pay $400,000 in cash, properties or contracts for fire
protection services to the fire protection district.

A proportionate share of liabilities of the district are transferred under this scenario to the
city, equa to the percentage of the total annexed valuation of the district that has been
incorporated. RCW 35.02.190.

However, RCW 35.02.190 goes on to provide that the fire protection district may, by a
majority vote of those remaining in the district, require the incorporating city to assume
responsibility for fire protection throughout the remaining district, and for the operation and
maintenance of the district's property, facilities, and equipment. The district would be
obligated in that instance to pay areasonable fee for such fire protection services.
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D Delay of transfer of assets under the two above scenarios. Under RCW 35.02.202, the
interim council and the fire commissioners may, by written agreement entered into during
the interim period, delay the transfer of assets and liabilities and the city's responsibility for
fire protection under either of the above scenarios for up to one year after the official
incorporation date. Under thisstatute, thefiredistrict may, during thisperiod, annex the city
and retain the responsibility for fire protection. This statute, however, may no longer have
any practical effect in light of the 1993 legidation discussed above.

D City incorporation includes less than 60 percent of assessed value of district. If the city
incorporates an areaequal to less than 60 percent of the assessed value of thefire protection
district'sreal property, pursuant to RCW 35A.14.400 and RCW 35.02.200, thedistrict would
retain ownership of all assets of thedistrict, but the district would be required to pay the city
(in cash, properties, or contractsfor fire protection services) a percentage of the value of its
assets equal to the percentage of the value of the real property in the district that has been
incorporated into the city. Thedistrict is required to make this payment within one year or
within such period of time asthedistrict continuesto collect taxesin the newly-incorporated
area.

D City incorporation includes less than 5 percent of area of district. If lessthan 5 percent
of the area (not assets) of the district isincluded in the area incorporated, no payment shall
be made to the new city. RCW 35.02.200(1). The fire protection district must, however,
provide fire protection to the incorporated area for such period as the district continues to
collect taxeslevied inthat area. Nevertheless, adistribution of assetsfrom the district to the
city must occur in this situation if, within 60 days of the official incorporation date, the city
adopts aresolution with afinding that the incorporation "will impose a significant increase
in the fire suppression responsibilities of the city or town with acorresponding reduction in
firesuppression responsibilities by thefire protection district,” and thedistrict concursinthe
finding within 60 days of when a copy of the resolution is submitted to the board of fire
district commissioners. RCW 35.02.205(1). If the district does not concur, the issue goes
to arbitration, asdetailed in RCW 35.02.205(3). An agreement for the distribution of assets
in this situation must be entered into within 90 days of either the concurrence by the district
inthetown'sfinding or of thearbitration decision. If theagreement isnot entered into within
this 90-day period, arbitration is mandated unless the parties agree to an extension of that
period. The distribution of assets is to be based upon "the extent of the increased fire
suppression responsibilities with a corresponding reduction in fire suppression
responsibilities’ by the district, and must consider the impact of any debt obligation
concerning the property incorporated. RCW 35.02.205(2).

¢ Fire protection alternatives. There are three basic options for a new city regarding fire
protection services.

D Operate own fire department. It is possible for a municipality to operate its own fire
department, either with fully-paid fire fighters, volunteers, or a combination of paid fire
fightersand volunteers. Approximately 174 citiesand townsinthestate utilizevolunteer fire
fighters in some capacity in the operation of their fire departments.
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For themost part, thelevel and nature of fire servicesisdetermined by thecity council. State
law does not contain specific requirements concerning levels of fire service that must be
provided by acity. However, if the city does establish its own fire department and has at
least one"full-paid” firefighter, the city isrequired to establish acivil service system for the
firedepartment. RCW 42.08.050. Civil servicewould apply thento all full-paid employees
of the department. Also, it appears that any full-time municipa fire fighter will be covered
by the LEOFF retirement system.

D Contract with a fire protection district or another city. A contractual arrangement could,
as with all such service contracts, be on a short-term or long-term basis. Whether it is
advisable for the new city to contract, at least initialy, with afire protection district would
depend on anumber of factors, including the assets of afire district the new city would own
pursuant to the above statutory scheme. Thisissue should be thoroughly addressed in the
context of an incorporation study.

There are avariety of possible contractual funding arrangements. A common approach has
been to base the amount of payment on some fixed proportion of the city's assessed
valuation. However, when this approach is used, the city could, in view of the 101 percent
property tax lid, be placed in situation where its contractual liability would beincreasing at
afaster rate than its property tax revenues.

Asan alternative to determining payment on the basis of assessed val uation, some contracts
provide for payment based upon the dollar amount of the regular property taxes collected
annually by thecity. Thisapproach appearsto avoid the problemsthat might be encountered
where the payment is based upon the city's assessed val uation since it takesinto account the
revenue-limiting effect of the 106 percent property tax lid.

Another (and perhaps more desirable) type of funding arrangement, not based on either
assessed valuation or the amount of property taxes collected, consists of a slightly more
complicated cost-based approach, such asisfound in afire protection contract between the
city of Bellevueand thetown of ClydeHill. Under thetermsof thiscontract, ClydeHill pays
Bellevue "an annual sum of money which sum shall be computed as the proportionate
amount of the respective service year's total annual cost of operating the Bellevue Fire
Department equal to the portion of Clyde Hill's share of the total housing units and their
equivalents within the total service area of the Bellevue Fire Department.” "Housing unit
equivalents' are computed by dividing the total square footage of nonresidential structures
by 1,500 square feet.

D Annexation to a fire protection district. This option represents a more or less long-term
decision by the city not to provideits own fire protection services.”® The city would annex
to a district through an election as authorized in RCW 52.04.161, and as governed by
RCW 52.04.071.

However, acity that has annexed to afire protection district may withdraw from the district after three years
has passed since the annexation. RCW 52.04.101. The procedure for withdrawal requires that the council pass a
resolution to put before the city's voters the proposition to withdraw. Id.

47



The New City Guide

If the city annexesto afire district, the annual property tax imposed by the district would
apply throughout the district, including the city. The maximum regular levy that adistrict
may impose is $1.50 per one thousand dollars of assessed value. RCW 52.16.130. The
maximum levy that acity may impose, which is$3.60 per thousand dollars of assessed value
when a city is annexed to afire district, is reduced by the amount of the fire district levy,
which commonly is the entire $1.50 that could be levied.

The shift in financing of and the responsibility for fire protection functions from the city to
thefire protection district that would result from annexing to afire district can be viewed as
apotential benefit. Thiswould, of course, result in the fire district's tax levy being applied
to the taxpayers of the city who would then be included within the boundaries of the
expanded fireprotection district. However, thecity would not then need to tax to financefire
protection services.

It might also be argued that annexation to afire protection district would be beneficia from
the standpoint of avoiding duplication in the provision of fire protection services, for one
agency can provide the samelevel of fire protection servicesin agiven areaat alesser cost,
rather than having two agencies providing such service. Whether or not the consolidation
of fire protection service areaswould actually result in any economies of scaleor cost saving
could only be determined upon an analysis of each particular case.

Another point that bears some consideration would be the loss of control by the city over
decision-making as to fire protection services to be provided within the city if the city is
annexed into the fire protection district.

¢ Road madaintenance/transportation planning and improvements.  County
responsibility for road maintenance must continue beyond the official incorporation date for a
period not to exceed 60 days or until the new city receives 40 percent of the anticipated annual
road tax distribution, whichever isthe shorter period. RCW 35.02.220(2). Thenew city hasthe
following options for road maintenance after this period:

(1) form a public works department and contract with the county, neighboring cities, or
private contractors for road-related services,

(2) form a public works department and hire personnel and purchase equipment necessary
to provide its own road-related services; or

(3) acombination of the above.
Smaller citiesin particular may wish to contract with the county for the planning, construction,
and maintenance of city streets. RCW 35.77.020-.030 provides a method for contracting with
acounty for such services.
A detailed discussion of the transportation planning requirements applicableto citiesis beyond
the scope of thispublication. However, it should be noted that, upon incorporation, the new city

will havetheresponsibility for planning and capital programming for local road improvements,
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as well as for completion of county street projects not completed upon incorporation. A
newly-incorporated city should coordinate with the county concerning road projects that are
either underway or are planned, and contract, as necessary, for completion of projects and for
dealing with road planning issues. All cities must, after holding one or more public hearings,
adopt a comprehensive six-year street program. RCW 35.77.010. This street plan should be
developed in concert with the requirements of the GMA, if applicable, relating to devel opment
of the transportation element of the city's comprehensive plan. See RCW 36.70A.070(6).

Solid waste collection, disposal, and recycling. There will most likely be, at the time
thecity incorporates, at | east one garbage coll ection company servicing theareaunder afranchise
with the county. Under RCW 35.02.160, the incorporation of the city will cancel any public
service franchise,™ such as oneinvolving garbage collection, but the city must "forthwith" grant
the franchise holder a new franchise to continue the business within the incorporated areafor a
period of not less than the remaining term of the franchise or seven years, whichever is shorter.
The city may not provide or contract for competing garbage collection "except upon a proper
showing of theinability or refusal of [thefranchiseg] . . . to adequately service said incorporated
territory at areasonable price.” Id. The city also has the option of purchasing the franchise or
of acquiring it by condemnation. Id.

Amendments to RCW 35.02.160, adopted in 1997, complicate this scenario. After any
incorporation, the Washington Utilitiesand Transportation Commission (WUTC) will continue
to regulate garbage collection within the city until such time as the city notifiesthe WUTC in
writing of itsdecision to contract for garbage collection or providecollectionitself.” Thisnotice
appearstotrigger the cancellation of an existing franchise, including afranchise that wasissued
pursuant to the procedure in the paragraph above. The city must issue the cancelled franchisee
anew franchiseto continuethe businesswithin theincorporated areafor aperiod of not lessthan
the remaining term of the franchise or seven years, whichever is shorter the same result that
occurs upon incorporation itself. Aswith the procedure above, the city also has the option of
purchasing thefranchiseor of acquiringit by condemnation. Presumably, anew city could, upon
incorporation, notify the WUTC of itsintention to contract for garbage collection or to handle
garbage collection itself, then issue one new franchise to any existing franchisee, and thereby
comply with both proceduresin RCW 35.02.160.

So, when theterm of any franchise(s) granted by the city under RCW 35.02.160 expires (or after
it had been purchased or condemned), the city may, following WUTC notice and issuance and
expiration of another new franchise, chooseto provideits own garbage collection service under
the authority of RCW 35.21.120, either by using its own facilities, equipment or employees or

"RCW 35.02.160 addresses"the operation of any publictransportation, garbage disposal or other similar public

service business or facility" within anew city'slimits. So, there may be other types of franchises affected by the first
paragraph of this statute that anew city must consider. See AGO 1967 No.8, which opinesthat this statutory language
(also found in RCW 35.13.270) does not apply to the operation of awater company.

"TheWUT C regul ates solid waste col | ection compani es except compani esthat contract with acity; theWUTC

does not regulate cities that provide their own solid waste collection. RCW 81.77.020.
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by contracting with one or more haulers for collection in the city. Or it may alow the WUTC
to continue to regulate garbage collection in the city.

If the new city decides to provide garbage collection services by contract, it need not do so
through competitive bidding. If the new city decidesnot to go through abidding processfor this
service, it may follow a statutory negotiation procedure set out in RCW 35.21.156.

Disposal of solid waste will remain the responsibility of the county to the extent it maintains
landfillsthat servethe areaincorporated. Disposal fees can be negotiated with the county in the
event the city provides its own garbage collection service.

Thecity will be responsible for complying with the statutory solid waste planning requirements
in chapter 70.95 RCW. Theserequirementsinclude development of acity comprehensivewaste
management plan in coordination with acounty plan. RCW 70.95.080. The city can, however,
authorize the county to prepare aplan for the city's solid waste management for inclusion in the
county plan. Id. The planisto include waste reduction and recycling strategies and programs.
RCW 70.95.090(7).

¢ Surface water management. A municipality in this state doesnot, in general, have alegal
obligation to provide storm drainage services.” It is, theoretically, a discretionary decision to
provide storm water facilities and services; as a practical matter, a new city will inherit the
obligation. Anareathat incorporateswill probably includeall or part of an existing storm water
drainage system operated by another governmental or public entity. Since most storm drainage
facilities are constructed in conjunction with roads, an area that incorporates will assume
ownership of such facilities along with its acquisition of county roads with its boundaries as
provided in RCW 35.02.180.

Storm water drainage facilities, in general, may statutorily be considered part of a sewerage
system or other system that deals with the control of surface waters. It is thus within the
authority of a number of governmental or public entities to provide storm water drainage
facilities in the context of their authority to provide sewer or other facilities that encompass
storm or surface water management. Such entities include a county, a water-sewer district, a
public utility district, an irrigation district, a drainage district, a flood control district, and a
dikingdistrict.”” In most cases, however, storm water facilities, if they are provided at all within

"®Aswith most general rules, thisoneis subject to exception. There is an exception where drainage control is
made necessary by the city's conduct. An example of this exception is where the city opens and constructs streets,
causing an increased amount of water to flow onto private property and resulting damage. The city may be liable for
damagesiif it artificialy collects or channels water and discharges it onto private property in amanner different from
the natural flow. See DiBlasi v. City of Seattle, 136 Wn.2d 865, 969 P.2d 10 (1998); Wilbur Devel opment v. Rowland
Construction, Inc., 83 Wn.2d 871, 523 P.2d 186 (1974); Burton v. Douglas County, 14 Wn. App. 151, 539 P.2d 97
(1975). In such circumstances, the city would be obligated to provide some system of storm drainage to prevent such
adischarge onto private property.

A city may exercisethe powersof adiking or drainage district or may beincluded within adiking or drainage

district. RCW 85.05.260, 85.06.230. A flood control district may include, in whole or part, a city. RCW 86.09.004.
Similarly, anirrigation district may construct and maintain ditches, pipelines, and other water conduitsfor irrigation of
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the area of anew city, will be provided by a county in the context of itsroad system. Although
issues may arise with respect to storm drainage facilities operated by other public entities with
theareaincorporated asacity, they will not arisein most casesand will not be considered inthis
publication.

Specific responsibilities of a new city with respect to storm drainage would include:

* The development of city drainage/hydraulic policies (dealing with, for example, the
allowable rate of storm water runoff from new development), or adoption, on a
temporary or permanent basis, of county policies,

» Thepreparation of regulatory controlsimplementing these policies, or adoption of county
controls;

* Review of devel opment plansto ensure compliancewith adopted regul atory control s, and
conducting of inspections during construction process; and

» Construction and maintenance of storm drainage facilities.

The city may, in undertaking the latter two areas of responsibility, contract with the county, a
neighboring city, or with private contractors.

Municipal court. A city requiresaccessto acourt of limited jurisdiction (district or municipal
court) to legally enforce municipal ordinances.” The county superior courts do not hear cases
involving violationsof municipal ordinances, except on appeal frommunicipal or district courts.
A city is responsible for "the prosecution, adjudication, sentencing, and incarceration of
misdemeanor and gross misdemeanor offenses committed by adults in their respective
jurisdictions, and referred from their respective law enforcement agencies, whether filed under
state law or city ordinance." RCW 39.34.180. A city may carry out these responsibilities either
using its own court, staff, and facilities, or by contracting with another jurisdiction for those
services. S0, anew city has a number of options with respect to judicial services:

» Establishamunicipal court under chapter 3.50 RCW, with itsown municipal court judge
» Petition the county to establish amunicipal department within the county district court
» Contract for al judicia services with the county district court

» Contract with another city with its own municipal court

land within a city or for domestic water supply within acity. RCW 87.03.015(5).

"Note that a city need not create a criminal code. The city may choose to provide for civil penalties, called

infractions, for violations of city ordinances. If the city creates acriminal code, penalties can be up to $5000, one year
injail, or both. If the city adopts a crimina code, certain fiscal impacts result. The city must pay for public defender
services, jury fees, and jail costs. Infractions have the following features: (1) thereisno presumption of innocence; (2)
proof is by a preponderance of the evidence (rather than beyond areasonable doubt in criminal cases); and (3) thereis
no right to ajury trial.
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Which option is most beneficial to a new city depends, as usual, upon local circumstances.
Obvioudly, need is an important factor. A small city may need only occasionally to enforceits
ordinancesin court; the cost of establishing its own municipal court or amunicipa department
within the district court could not be justified in such circumstances. For asmall city with only
occasional need for judicial services, a contract with the district court where the city pays a
certain feeto file casesinvolving ordinanceviol ationsin that court would be most appropriate.”
A filing feeis required by RCW 3.62.070, and the amount of the fee would be determined by
interlocal agreement between the county and the city pursuant to RCW 39.34.180. If thecity and
county cannot reach agreement on filing fees or other servicesincluded with an agreement under
RCW 39.34.180, binding arbitration can be invoked by either party. RCW 39.34.190 identifies
principlesthat must befollowed in negotiatinginterlocal agreementsfor criminal justice services
under that statute.

If anew city will likely have aneed for either its own municipal court or amunicipal department
within the district court, the primary factors to consider in making the choice between the two
are cost, convenience, and local control. If acity chooses to establish its own municipal court,
under the authority of chapter 3.50 RCW, it will control, through amayor-appointed (part-time)
or elected (full-time) judge, the financial and administrative affairs of the court. Some basic
features of the municipal court scheme under chapter 3.50 RCW are as follows:

* The municipal court has exclusive original jurisdiction over traffic infractions and
criminal violations arising under city ordinance. RCW 3.50.020.

* Full-time judge positions must be filled by election. RCW 3.50.055. Part-time judges
are appointed by the mayor and are subject to council confirmation, although the council
may provide, by ordinance, that thejudge be el ected.®* RCW 3.50.040-.050. Thejudge's
term isfour years. RCW 3.50.040.

» Thecity is responsible for the judge's salary and for all operating costs of the court.
RCW 3.50.080.

* The judge has appointment authority over court employees, who are deemed city
employees and who serve "at the pleasure of the court.” RCW 3.50.080.

* All fees, fines, costs, and forfeitures imposed by the court for violation of a city
ordinance are deposited in the general fund or "such other fund of thecity," except those
portions which goes to the state by statutory mandate. RCW 3.50.100.

Note, however, that there are significant restrictions on when acity may terminate such acontract. That may
bedoneonly at the end of afour-year district court judicial term, and notice must be given to the county at least oneyear
prior to February 1 of the year in which distirct court judges are subject to election. RCW 3.50.810.

8| n citiesunder 5,000 population, thejudge need not be an attorney. RCW 3.50.040. When the municipal court

judgepositionisnot full-time, thecity (through its mayor) may appoint adistrict court judgeasitsmunicipal court judge
and pay apro rata share of the judge's salary. Id.
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Establishment of amunicipal court may result in greater convenience as the local court may be
better able to schedule trials at times convenient to city police and the city attorney, and the
location may simply be more convenient for city employees and residents in general. While a
district court may also attempt to accommodate schedules, there may perhaps not be the same
dedication by the court to that end as there would be by a municipal court, unless the district
court provides a full-time municipal judge for the city.®

A municipal department of adistrict court sharesmany of the basic features of amunicipal court
under chapter 3.50 RCW. These features include:

A municipal department hasexclusivejurisdiction over "mattersarising from ordinances
of the city." RCW 3.46.030.

Establishment of the municipal department isinitiated by apetition from the city council
to the county legidative body. The petition must indicate the number of full- and
part-time judges needed, the amount of time a part-time judge will be required, and
whether full-time judges will be elected or appointed.?? RCW 3.46.040.

Full-time positions must be filled by an election. RCW 3.46.063. In court districts
having more than one judge, part-time judges are appointed by the mayor from existing
district court judges. RCW 3.46.060. The municipal judge of adistrict court serves a
four-year term, as do all district court judges. RCW 3.46.080, 3.34.070.

The city pays the salary of a full-time judge and a pro rata share of the salary of a
part-time judge. RCW 3.46.090. Salaries of district court judges are set by the
Washington Citizens Commission on Salaries for Elected Officials. RCW 3.58.010,
.020. The current salary for adistrict court judge is $105,972. RCW 43.03.012.

Thecity furnishesall courtrooms, offices, facilities, and suppliesfor the operation of the
court. RCW 3.46.130. The city pays the salaries of court personnel, who are deemed
city employees. RCW 3.46.140.

The city receives all money received by the municipal department, including penalties,
fines, forfeitures, fees, and costs, and retains such moneys, except for that mandated to
be remitted to the state. RCW 3.46.120.

Under the statutory schemes for a municipal court under chapter 3.50 RCW and a municipal
department of adistrict court under chapter 3.46 RCW, the relative costs of these two options
would not appear to be much, if at al, different. One aspect of these costs, however, that can

8However, RCW 3.62.100 requires district courts to "take all steps necessary to promote efficiencies in
calendaring in order to minimize costs to cities that use the district courts."

8The district court, however, controls the number of judges and whether the judge or judges are full- or part-
time. That court is constrained by its districting plan and by the statutory allowance for the number of judges it may

have.
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make some differenceisthe fact that the salaries of full-time and part-time district court judges
are determined by the Washington Citizen's Commission on Salariesfor Elected Officials. The
city council, on the other hand, determines the salary of a chapter 3.50 RCW municipal court
judge.® RCW 3.50.080.

There are someimportant timing i ssueswith respect to establishment of amunicipal department
or amunicipal court. Under RCW 3.46.040, the petition to establish amunicipal department of
adistrict court must be filed with the county legislative body not less than 30 days prior to
February 1. To establish amunicipal court under chapter 3.50 RCW for the coming calendar
year, the city must pass the appropriate ordinance on or before December 1. RCW 3.50.060.
Thus, there may be somedelay in anew city'sability to operate under either of thesetwo options.

¢ Jail facilities. Therearefour optionsfor acity with respect to jail facilities: (1) contract with
the county, (2) contract with anearby city having jail capacity, (3) provideits own facilities, or
(4) acombination of theabove. Cities, towns, and counties are authorized to acquire, build, and
operate holding, detention, special detention, and correctional facilities® as well as farms,
camps, and work release programs and facilities. RCW 70.48.180, .190, .210. Although many
cities have somekind of holding facility, only the larger cities operate detention facilities. Few,
if any, operate correctional facilities.

Inmost if not all cases, it would appear advisablefor anew city to contract, at least initially, with
the county for jail facilities. RCW 70.48.090 authorizes and sets certain requirements for
contractsfor jail services between acity and the county withinwhichitislocated. Thiscontract
must, among other things, specify the applicable chargesfor custody of prisoners, aswell asthe
basis for adjustments in such charges.

If a new city considers establishing and operating its own jail facilities, of whatever type, it
should look at such factors as the cost of establishing and maintaining the facility, the possible
liability exposure due to operation of a city jail, and issues relating to continuity of service
through the transition phase while the city facility is being built and the corrections department
developed. The experience other citieshave had in providing jail facilities should be tapped by
new cities contemplating operating their own facility.

8Under 2001 Legislation, the city council may establish an independent salary commission to set salariesfor
elected city officials, which may include a municipal court judge. RCW 35.21.015.

%A "holding facility" is defined as a facility primarily designed and used for temporary housing of those
charged with a criminal offense prior to trial or sentencing or during or after trial or sentencing, but in no instance to
exceed thirty days. RCW 70.48.020(1). A "detention facility" isafacility designed and used for temporarily housing
those charged with acriminal offense prior to trial or sentencing or for housing adults for purposes of punishment and
correction after sentencing or persons serving terms not to exceed ninety days. RCW 70.48.020(2). A "special
detention facility" is aminimum security facility used for housing sentenced persons who require less security than
normally provided in detention or correctional facilities (e.g., those being housing for DWI). RCW 70.48.020(3). A
"correctional facility" is afacility used for housing persons serving terms not exceeding one year for conviction of a
criminal offense. RCW 70.48.020(4).
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¢ Water/sewer services. Prior to incorporation, the provision of water was either the
responsibility, in part or in whole, of a water-sewer district,®> another city, the county, a
community water system, aprivatewater association, or individual property owners. A city does
not have alegal obligation to provide amunicipal water service. However, if acity undertakes
to provide municipal water service, then it has, as a genera rule, the responsibility to provide
such service to those within the city who request it. This general rule is, however, subject to
exception in such situations where a city, exercising its discretionary powers, hasavalid, good
faith basis not to extend its water system to all areas of the city. See 12 McQuillin, Municipal
Corporations, 835.35.25 (3rd ed. rev. 1995). Whether to provide its own municipal water
service is thus not a decision that interim or new council need make initially. The same basic
considerations apply to the provision of municipal sewer service.

Where water and/or sewer serviceis being provided to al or part of the areaincorporated by a
water-sewer district, the city may either alow the district(s) to continue operations, or it may
assumejurisdiction over thedistrict(s) inwholeor in part. Unlikewith afire protection district,
nothing happens automatically when anew city includes all or part of awater-sewer district. If
any part or al of awater-sewer district lies within the boundaries of a newly incorporated city,
the city may, at any time, assume jurisdiction over that portion of the district lying within the
city. If thecity totally encompasses awater-sewer district, assumption of jurisdiction by the city
would mean that all property, franchises, rights, assets, taxeslevied but not collected, water and
sewer lines, and other facilities and equipment of the district become property of the city,
"subject to all financial, statutory, or contractual obligations of the district for the security or
performance of which such property may have been pledged.” RCW 35.13A.020. The city
would take over operation of the district'sfacilities, subject to the outstanding indebtedness and
contractual obligations of the district. Id.

If 60 percent or more of theareaor of the assessed value of real property in awater-sewer district
lieswithinthecity, thecity may also assumejurisdiction of theentiredistrict (except that portion
that may be within another city) under the provisions of RCW 35.13A.020, discussed above.
RCW 35.13A.030. Or, the city may elect only to assume jurisdiction of the district's property,
facilities, equipment, and responsibilities within the city's boundaries under the provisions of
RCW 35.13A.050. Id. If, however, the city choosesto assumejurisdiction only of that portion
of the district lying within the city, the district itself may elect, by majority vote, to require the
city to assumejurisdiction over theentiredistrict. Inthat instance, thedistrict isrequired to pay
areasonable charge. RCW 35.13A.050.

The provisions of RCW 35.13A.050 allowing the district to elect to have the city take over the
entiredistrict would also apply if lessthan 60 percent of the area or of the assessed value of real
property in the district lies within the city and the city decides to assume jurisdiction of the
district lying within the city.

8L egislation enacted in 1996 combined the statutes relating to sewer districts with those relating to water
districts, and al such districtsbecame" water-sewer" districtsgoverned by the same set of laws, Title57 RCW. Existing
water and sewer districts would thereafter be known as"water-sewer" districts, or they could retain the name of "water
district" or "sewer district.” RCW 57.02.001.
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The above isbut avery general discussion of the statutory provisions relating to assumption of
jurisdiction over al or part of awater-sewer district. The advisability of assuming jurisdiction
isdependent, of course, upon the particul ar circumstances concerning the city and the district(s)
involved. A new city may not be inclined to assume jurisdiction eveniif itisableto. At some
point, however, the new city should eval uate the consequences of assuming jurisdiction to guide
future decision-making.

If the county operates awater and/or sewer system within the new city's boundaries, the county
may transfer the property, facilities, and equipment of the system that lieswithin the new city if
the transfer will not "materially affect the operation of any of the remaining county system."
RCW 36.94.180. If such a transfer occurs, the city would assume the county's obligations
relating to such property, facilities, and equipment, under the proceduresin chapter 35.13A RCW
relating to assumption of jurisdiction of awater-sewer district.

Thereisno statutory guidance with respect to the situation where thereisno water-sewer district
within the area incorporated but an adjacent or nearby city has extended such utility service
outsideitsboundariesinto theareaincorporated. It would appear that the new city could assume
ownership and operation of the other city'sfacilities, tothe extent that would befeasible, but only
by agreement with (and payment to) the other city.

If no other governmental entity provideswater or sewer serviceto the areaincorporated, the city
may choose, at its discretion, to establish amunicipal water and/or sewer system. However, if
the new city is in a county that plans under the GMA, chapter 36.70A RCW, urban growth
supported by urban servicesisstatutorily encouraged within the urban growth boundary that will,
at the very least, be coextensive with the new city's boundaries. Thus, if the new city will be
subject to growth pressures, it will be accordingly "subject to" the statutory intent of the GMA
to provide urban services such as water and sewer services.

¢ Animal control. In many cases, this may not be an especially high priority, but in most all
communitiesit is an issue that will at some point need to be addressed. Initially, the new city
may wish to contract for county continuation of animal control services. Thecity may, however,
enact its own anima control ordinance dealing with such matters as licensing, leash
requirements, potentially dangerous and dangerousdogs, and thelike. Ananimal control officer
position should be established to enforce the provisions of this ordinance. MRSC can provide
cities with information and sample ordinances from other cities on thisissue.

¢ Public health services. Countiesareresponsiblefor providing public health servicesthrough
countywide local boards of health, although cities with a population of 100,000 or more may,
with county agreement, establish a combined city and county health department. RCW
70.05.030, .035. Two or more counties may establish ahealth district, which would function as
the local board of health for all the territory within the district. RCW 70.46.020, .060.

¢ Library services. Thereisno statutory requirement that library servicesbe provided by alocal
government, and not providing any library serviceis certainly an option for anew city. Public
library servicesinthisstate are provided either by cities, counties, regional libraries (established
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by two or more counties or other governmental units), rural library districts, intercounty rural
library districts, orisland library districts. A library districtisaquasi-municipal corporation that
has the power to levy property taxes in an amount not to exceed $.50 per thousand dollars of
assessed value. RCW 27.12.050, .060. Excess levies are also authorized for library districts.
RCW 84.52.052.

If al or part of the area incorporating is part of a library district, that area is automatically
withdrawn from the district upon incorporation. However, the new city, asawhole, may annex
to the library district, with the consent of the district board of trustees and city voters. See
RCW 27.12.360-.395. If a city annexes to a library district, its levy lid becomes $3.60 per
thousand dollarsof assessed value, lessany regular levy (up to $.50 per thousand dollars assessed
value) of thelibrary district. RCW 27.12.390.

Instead of annexing to alibrary district, anew city may contract for library serviceswith alibrary
district or it may establish its own library, using city property tax revenues for this purpose. A
city library may be established by action of the city council or by avote of the city electorate
following the submission of a petition signed by 100 "taxpayers.” RCW 27.12.030. A city
library is to be managed by a five-member board of trustees appointed by the mayor with the
consent of the council. RCW 27.12.190. Although the statute does not address appoi ntment of
alibrary board specifically in acouncil-manager city, it is probable that the authority to appoint
the trustees rests in that case with the city manager.

Thus, anew city's options with respect to library services are:

Annex to alibrary district

Establish own library

Contract with library district for provision of library services
Do not provide for any library services

Building code review/inspection. By state law, the state building code isin effect in all
citiesin the state and must be enforced in al cities. RCW19.27.031, .050. The state building
code consists of the following codes adopted by reference:

e Uniform Building Code and Uniform Building Code Standards

* Uniform Mechanical Code

e Uniform Fire Code and Uniform Fire Code Standards
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+  Uniform Plumbing Code and Uniform Plumbing Code Standards,®® except chapters 11
and 12

* Rules and regulations adopted by the building code council establishing standards for
making buildings and facilities accessible to and usable by the physically disabled or
elderly persons.

RCW 19.27.031. In addition to the codes adopted in RCW 19.27.031, the Washington State
Energy Code, contained in ch. 51-11 WAC, is a pat of the state building code.
RCW 19.27A.021(1). The state building code council has the authority to adopt amendments
to the uniform codes that form the state building code. RCW 19.27.074(1)(a). (See chapters
51-40 through 51-47 WAC for the building code council's amendments to the uniform codes.)

Although cities are not required to adopt the components of the state building code locally, itis
advisable for acity to do so, if the city has a municipal court, so that the code can be enforced
in that court. Cities also have some authority to amend the state building code, as long as the
minimum performance standards and objectives of the code are met. RCW 19.27.040, .060.
State building code council approval is required for any local amendments that apply to
residential buildings. RCW 19.27.060(1)(a). A city may, however, adopt fees different (higher
or lower) from those set out in the state building code. RCW 19.27.100.

Any city not having a building department must contract with a county, another city, or an
"Inspection agency approved by the. . . city” for enforcement of the state building code. RCW
19.27.050. It may not initially be financially feasible for a city to establish its own building
department, and, for smaller cities, it may never be financially feasible. There are, of course,
other considerations aside from cost, although they may not be as significant. Local contral,
timelinessof permit application processing, and accessibility of building administration services
are some other factors that may or may not be of some significance.

As part of its responsibilities under the Uniform Building Code (UBC), acity isto establish a
"board of appeals’ to hear and decide appeals of orders and decisions made by the building
official. The board isto consist of "members who are qualified by experience and training to
pass on matters pertaining to building construction and who are not employees of the
jurisdiction.” 1997 UBC, section 105.1. If anew city contracts with acounty or another city for
building inspection, that county's or other city's board of appeals could serve as the new city's
board.

¢ Land use planning and zoning. The planning and zoning requirements and authority
applicableto anew city areinfluenced by whether the city islocated in a county that must plan

| n addition, RCW 19.27.170 sets out "water conservation performance standards' (for faucets and urinals)
which apply to al new construction and all remodeling involving replacement of plumbing fixturesin all residential,
hotel, motel, school, industrial, commercial uses, or other occupancies determined by the building code council to use
significant quantities of water. WAC 51-46-0402 contains regul ations promulgated by the Building Code Council to
implement these standards.
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or that has opted to plan under the Growth Management Act (GMA).¥

Planning and zoning isdone, in part, by a"planning agency” established by the city council and
that isto servein an advisory capacity to the chief administrative officer (mayor or city manager)
or the council, or both.2 The planning agency can be any person, body, or organization
designated by the council to performaplanning function, including any commission, department,
or board, together with its staff members, employees, and consultants. RCW 35A.63.010(8).
The planning agency is directed by statute to prepare the comprehensive plan, which is then
adopted by the council, according to mandated statutory procedures. The comprehensive plan
is implemented by zoning regulations that must be consistent with the comprehensive plan.
RCW 35A.63.100-.105.

In addition, a code city with a population of 2,500 or more must create a board of adjustment,
which is empowered to hear and decide:

* Appeasfrom orders, recommendations, permits, decisions, or determinations made by
acity official in the administration or enforcement of the zoning code

» Zoning variance applications

» Conditional use applications

» Other quasi-judicial or administrative determinations as may be del egated by ordinance
RCW 35A.63.110. The council may, however, provide for a hearing examiner, instead of the
board of adjustment, to hear and decide mattersin thefirst three listed categories above, and to
hear and decide applications for site-specific rezones. RCW 35A.63.110.170.
D Growth Management Act compliance. If the new city is subject to the GMA, chapter

36.70A RCW imposes additional, detailed comprehensive planning requirements. Included
withintheserequirementsaretimetablesfor compliance. RCW 36.70A.040. Althoughthese

8This discussion of planning and zoning represents only a very brief overview of the general statutory
requirements. The MRSC Library contains many ref erence books, guides, periodicals, comprehensive plansand zoning
regulations enacted by local governments, and other source material relating to planning and zoning. In addition, the
MRSC consultant staff, whichincludes planning consultants, isavailableto city and town officialsand staff forinquiries
relating to planning and zoning. Also, the state Office of Community Development (OCD, formerly part of what was
the Department of Community, Trade and Economic Development (DCTED)) provides technical and financial
assistance to help cities plan and zone and, particularly, to comply with the Growth Management Act.

The Planning Association of Washington, in conjunction with OCD, puts on aworkshop entitled "A Short Coursein
Local Planning," which can provideaval uableand comprehensiveintroduction to thesubject. A publication by thesame
name has been prepared in conjunction with this workshop. MRSC recommends this course for al city officials and
staff involved in the planning function.

8Except for citiesin counties that are planning under the GMA,, it is not actually required that acity plan and

zone. However, in order to do so, the city council must establish a planning agency. In most every case, if not in all
cases, it is advisable for acity to engage in land use planning and zoning.
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compliancetimetables do not specifically apply to anew city, they can beinterpreted to give
anewly incorporated city oneyear in which to adopt devel opment regulationsfor conserving
critical areas, and four yearsto adopt acomprehensive planin compliancewiththe GMA and
development regulations consistent with that plan.®® See RCW 36.70A.040(4), (5).

Among the many additional planning requirements imposed by the GMA is that requiring
designation of "urban growth areas.” The county is to designate these areas by agreement
withthecity or citiesinvolved. RCW 36.70A.110(2). Urban growth areasare areas"within
which urban growth shall be encouraged and outside of which growth can occur only if itis
not urban in nature.” RCW 36.70A.110(1). Every city that isincluded within a county that
is subject to the GMA must be included within an urban growth area. 1d. An urban growth
areamay, however, include more than one city. Id. Urban growth areas are to include an
areasufficient to accommodate projected twenty-year growth, and futureannexation by acity
may only occur within the urban growth boundaries. RCW 35.13.005; 35A.14.005;
36.70A.110(2). The GMA intends that the urban services to accommodate growth within
an urban growth area should be provided by cities, even though not al the area within the
urban growth boundaries will be incorporated.

If anew city isincorporated in acounty subject tothe GMA, it aready will belocated within
an urban growth area because new cities cannot incorporate outside such areas. RCW
36.93.150(2). Theincorporationwill not, by itself, mean that the urban growth areamust be
expanded. However, some agreement will need to be reached with the county and any other
city or cities contained with the urban growth area concerning future annexation within the
urban growth area. Also, some adjustment in the county-wide planning required by the
GMA will likely be needed in light of a new city incorporating.

D Project permit procedures. All cities are required by RCW 36.70B.050 to combine the
environmental review process under SEPA with the review process for "project permits.”
"Project permits” include permitsfor:

building permits, subdivisions, binding site plans, planned unit devel opments,
conditional uses, shorelinesubstantial devel opment permits, siteplanreview,
permitsor approvalsrequired by critical areaordinances, site-specific rezones
authorized by a comprehensive plan or subarea plan.

RCW 36.70B.020(4). In addition, cities planning under the GMA must establish an
"integrated and consolidated project permit process’ that must include provisionsidentified
in RCW 36.70B.060. Certain project permits may be excluded by a city from this review
process. See RCW 36.70B.140.

A new city should carefully review the requirements of chapter 36.70B RCW before
establishing aprocessfor review and approval of land use (project permit) applications. The

8The Department of Ecology (DOE) has adopted regulations that provide procedures for local governments
to integrate their GMA and SEPA processes to avoid duplication and inefficienciesin attempting to comply with both
laws. See WAC 197-11-210 through WAC 197-11-235.
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city will need to contract with the county concerning the processing of project permit
applicationsfiled, but not processed fully, prior to incorporation.

D Subdivision regulation. Thesubdivision of land inthisstateisgovernedinafairly uniform
manner by state law, chapter 58.17 RCW, and by local subdivision regulations that
implement state law. Local governments are mandated by state subdivision law to adopt
regulations and procedures for the "summary approval” of short subdivisions (or "short
plats’).* RCW 58.17.060. Local governmentsmay also (and most do) adopt regul ationsand
proceduresto govern subdivisionsother than short subdivisions. Suchlocal regulations must
be consistent with state law requirements. If no local regulations of subdivisions are
adopted, the proceduresin chapter 58.17 RCW apply directly.

The planning agency or planning commission established by the council must, under state
subdivision law, be involved in the review of preliminary plats and in making
recommendations to the council concerning them. RCW 58.17.110.

D Shoreline management planning. New cities that include within their area" shorelines of
the state" must al so comply with therequirements of the Shoreline Management Act (SMA).
"Shorelines of the state" are all water areas of the state (with some exceptions), including
lakes greater than 20 acres, reservoirs, associated wetlands, rivers, streams above a certain
flow, and all saltwater shorelines. RCW 90.58.030(c), (d), (e).

The SMA and itsimplementing regulations, chapters173-26, 173-27 WAC (adopted by the
Department of Ecology (DOE))) requirelocal governmentsto devel op shoreline management
plans and procedures for issuing shoreline substantial devel opment permits.™* In November
2000, DOE adopted new shoreline master program guidelines (chapter 173-26 WAC) that
provide a "two-path approach” that gives cities a choice in how they write and implement
their shoreline master programs. "Path A" allows cities flexibility in how they meet the
standards of the SMA, while "Path B" contains specific measures for protecting shoreline
functions. TheNational Marine Fisheries Serviceand the U.S. Fish & Wildlife Servicehave
indicated to DOE that they believe local master programs that comply with Path B will be
ableto get an exception under the Endangered Species Act (ESA). However, on August 27,
2001, the state Shorelines Hearing Board invalidated these new regulations. Assoc. of
Washington Businessesv. Department of Ecology, SHB No. 00-037. That decision hasbeen
appealed, so the validity of the SMA regulationsin chapter 173-26 WAC is still an issue at
thetime of the publication of thisguide. Meanwhile, the prior regulationsin chapter 173-16
WAC arein effect.

%A short subdivision is defined by state law asthe division of land into four or fewer lots, tracts, parcels, etc.
RCW 58.17.020(6). A city may, however, define and regulate short subdivisions that result in the division of land into
amaximum of ninelots. Id.

1 anew city has shorelines subject tothe SMA, those shorelines already shoul d be subj ect to regul ation under
the county's shoreline master program.
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The shoreline master program and the substantial development permit processisto govern
development along and within 200 feet of shorelines of the state. In effect, the SMA
mandates atype of overlay zoning that appliesin addition to the regular zoning regulations
in this shoreline area. The general policy of the SMA isto require coordinated planning to
protect the public interest associated with the shorelines of the state and to foster a variety
of uses of the shorelines that are consistent with their protection and preservation. RCW
90.58.020.

If the new city isin a GMA county, its shoreline master program goals and policies are
considered an element of the city's comprehensive plan, and the remainder of the master
program, including useregul ations, are considered part of the city'sdevel opment regul ations.
RCW 36.70A.480.

Initial planning and zoning decisions. Clearly, anew city cannot possibly havein place by
itsofficial date of incorporation all, if any, of the plans and regulations necessary to comply
with the various planning, land use, and environmental laws with which it must comply.
Thereareneverthel ess certain actionsthat an interim council should taketo begin complying
with these laws and to give the city some breathing room in which to adopt well-considered
plansand regulations. Such recommended actionsincludethefollowing, in order of relative
priority:

* Adopt amoratorium on the filing of applications with the county for development
permitsor approvals(if warranted by circumstances). Permitsand approvals subject
to the moratorium should include building permits, subdivision approvals, short
subdivision approvals, al types of zoning approvals (rezones, conditional uses,
variances, etc.), and shoreline substantial development permits. The purpose of a
moratorium isto prevent devel opment from occurring within the area of the new city
which may be inconsistent with the direction that city will be charting in the area of
land use planning and regulation. Under the statevesting law, adevel oper/landowner
has the right to have his or her development proposal considered under existing
zoning, subdivision, and shoreline management regulations, and other types of land
use plans and regulations in effect at the time a complete permit application is
submitted. The application must be in conformity with all applicable building and
zoning regulations.

The moratorium enacted by the interim council would prevent the county from
accepting applications for the permits and approval covered under itsprovisions. In
an area where there are growth and development pressures, the interim council
should enact the moratorium as soon as possible after the council takes office if it
anticipates that applications may be filed for development that may be contrary to
land use planning and policy choices the council may consider. The moratorium
would be effective only for theinterim period, after which the new city has authority
over such applications (although it will likely contract with the county for
continuation of land use-related services). Thus, the council may wish to enact a
second moratorium, to be effective on the official incorporation date, on city
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acceptance of applications, or on acceptance by an agent of the city (e.g., the county
where the city contracts with the county for processing of such applications).

If the interim council decides to enact a moratorium to be effective on or after the
effective date of incorporation, it will be subject to certain procedural requirements
set out in RCW 35A.63.220. If the council does not hold a public hearing on the
moratorium beforeit is enacted, it must do so within 60 days after enactment, and it
must adopt findings of fact justifying the moratorium. The moratorium may be
effectivefor no longer than six months, although it may be made effective for ayear
if "awork plan isdeveloped for related studies providing for such alonger period.”
RCW 35A.63.220. The moratorium may be renewed for one or more six-month
periodsif ahearing is held and findings of fact are made prior to each renewal. 1d.

Adopt SEPA policiesand procedures. Sinceal but certain minor land use decisions
aresubject to review under SEPA, it isnecessary to havein place before enacting any
planning or zoning legislation SEPA policies and procedures that must be followed
in the process of considering and enacting such legislation. As noted above, RCW
35.02.130 provides the interim city council with explicit authority to adopt SEPA
policiesand proceduresto be used in making determinations under SEPA during the
interim period.

As atemporary measure, the council may wish to adopt county SEPA policies by
reference or the state model SEPA ordinancein chapter 173-806 WAC. Policiesand
procedures that are more tailored to the new city may be adopted later.

Establish a planning agency.

Hire interim or permanent planning staff or contract with planning consultant(s) to
begin performing necessary planning functions.

As an interim measure, adopt, in full or in part and amended or not amended, the
current county comprehensive plan and zoning regulations. Even if the council
adopts amoratorium to be effective on the official incorporation date, it isadvisable
to have some form of land use plan and zoning controlsthat will also be effective on
thisdate. (If thereisno moratorium, it isstrongly recommended. Otherwise, thecity
will theoretically have no legal controls on land use) As a practical matter,
particularly where the GMA applies, the city will be unable to develop and adopt
"permanent” planning and zoning controls by its official incorporation date. 1t will
therefore be necessary to adopt, as an interim measure, the county comprehensive
plan for the area incorporated, as well as county zoning controls. These may be
adopted by reference, and may contain amendments that the planning agency or
commission and council deem immediately necessary.

The same recommendation appliesto the shorelinemaster program and shorelineuse

regulations, if required. Thecounty plan should be adopted until the city can develop
itsown.
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» Direct the planning agency or commission to begin development of the
comprehensive plan and implementing controls, permanent SEPA policies and
procedures, and the shoreline master program.

¢ Parks and recreation. Any county park property within the area incorporated remain the
property of the county. The city will need to discuss with the county options concerning such
property, if any. Possible scenariosinclude:

» Deeding by county of park property to city. The city would then be responsiblefor park
maintenance or could contract with county for such.

» Enter into interlocal agreement with county for joint ownership, development, and
maintenance of the park(s) in question.

e County retains its park properties within the city and its responsibility for their
maintenance.

* Any combination of the above, such as the city taking control of neighborhood and
community parks and the county continuing operation of any regional park(s) withinthe
new city's boundaries.

Although not of the highest priority, thecity, perhapsthrough aparks and recreation department,
should devel op policiesand plansrelating to park property inthecity or acquisition of park lands
and to recreation programs that it may want to establish. The city should consider whether to
contract with the county for recreational programming, if only on an interim basis. Of course,
the new city could vigorously begin its own parks and recreation program, hiring personnel and
acquiring equipment as necessary.
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Choosing the Official
Incorporation Date

Perhapsthe most critical decision, at least for acity'sfirst year of operation, isthe choice of the date
to officially incorporate. This date can be set at anywhere between 180 and 360 days after the date
of the incorporation election.®> The basic consideration in choosing the date of incorporation will
most likely be maximizing the revenue flowing to the new city as soon as possible. Clearly, as
discussed below, some dates are more advantageous than others. The purpose of the following
discussion isto provide ageneral road map, some guidelines, to aid in this consequential decision.

Choosing theofficial date of incorporation, if for other than political reasons, isbasically afour-step
process. Thefirst step in the processis to know the primary revenue sources for anew city. The
second step is to know when they can become available. The third step is to understand what
actions, if any, the council must take and when it must take them in order to access these revenue
sources when they are or can be made available. Thefinal step isto calculate which date resultsin
the most advantageous use of these sources initially and for the first year of the city's operation.

Thefollowingisalisting of the primary revenue sourcesthat will factor into this decision and when
they are or can be made available:

®Thus, although the decision on the incorporation date should be based on factors that maximize as soon as
possiblethe revenue flow into the new city, it isimportant to keep in mind that the choice of theincorporation date may,
asapractica matter, bedictated to agreat extent by the date of theincorporation el ection. If the incorporation election
takes placein February, March, April, or May, it isunlikely, for reasons discussed in this section, that the city will be
ready or inclined to incorporate until the following year, although no more than 360 days from the election. Similarly,
it is unlikely that the council will be ready or inclined to incorporate until the second half of the next year if the
incorporation election takes place in either September or November.

However, sincetheincorporation initiators can influence when the el ection will occur (by thetiming of the presentation
of the petition), it may be that political considerations will control rather than considerations relating to the eventual
incorporation date. For example, a greater voter turnout in November may be advantageous (or not) to the success of
the incorporation attempt and the initiators may attempt to plan accordingly. Or, an incorporation election following
closely upon an unwelcome attempt by aneighboring city to annex al or part of the areaproposed for incorporation may
enhancethe chances for afavorable election result. If such political considerations are not aconcern, theinitiators can
attempt to time matters so that the el ection occurs on adate that allowsthe city toincorporate at adate they may consider
to be most advantageous for revenue reasons.
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Revenue Source Council Action When Available

Property tax Adopt levy ordinance * Half of tax due April 30 next year -
and certify levy amount bulk of tax distributions from county
by November 15 in May and June if the county

distributes on the 10™ of the month
April and May if the county
distributes daily

* Half of tax due October 31 - bulk of
tax distributed from county in
November and December if the
county distributes taxes on the 10"
of the month, or October and
November if the county distributes

daily
County Road taxes None, other than As of official incorporation date,
selecting incorporation incorporation datebut road taxes are part of
date county property tax which is due half on April

30 and half on October 31 - this tax accrues
to city as received by county — bulk of tax
received in April and October. However,
actual distribution by the county may be

delayed.
State-shared Select official At earliest, about two months revenues and
incorporation date and notify OFM after the official incorporation
notify OFM date, if the city incorporates 31 days prior to

the beginning of a quarterly period
(beginning either January 1, April 1, July 1,
or October 1).

A factor in the incorporation date choice to consider with respect to property taxes is when the
county will be revaluing property. Under RCW 84.41.030, county assessors are required to
"maintain an active and systematic program of revaluation [of real property for tax purposes| on a
continuous basis' and must revalue taxable rea property at least once every four years. This
revaluation cycle should be considered if it is likely that property values in the areaincorporating
have been increasing. For example, assume the county in which the prospective city is located
revalues every other year and that the current year (year 0) is not a revauation year. If the city
incorporatesin the current year and levies aproperty tax in the same year, the property tax revenues
receivedinthenext year would equal the current year'sassessed value (AV) timesthetax rate chosen
by the council (AV x tax rate). If the council chooses to incorporate in the next year (year 1), the
revaluation year, and leviesthe property tax in the same year, the city's property tax revenuesin year
2 will equal the year 1 AV (higher than year 0 AV as aresult of revaluation) times the tax rate
chosen by the council. Assuming the sametax rate in both years, the year 1 incorporation date has
anumber of advantages. The obvious oneisthat property tax revenuesin thefirst full year will be
higher. Another advantage is that the property tax revenues in succeeding years will be greater
because the 101 percent rule will apply to abigger base. Or the city could levy alower tax rate but
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collect an equal amount of tax revenues as would be collected as a result of the year O levy at a
higher tax rate.

However, this will only be a factor to consider if there is some flexibility in the timing of the
incorporation election, because anew city does not, after the election, have, as a practical matter, a
lot of flexibility asto which year it should incorporate. Thus, thisisalong range planning issuefor
the incorporation initiators rather than for the interim council.

Another factor with financial impact, in addition to these revenue sources, isthe period of time after
the official incorporation date during which the county is required by RCW 35.02.220 to provide,
without charge, law enforcement and road maintenance services. Theformer isdoubtfully anissue
because the county continues law enforcement services for 60 days or until the city isreceiving or
could have begun receiving salestax distributions, either event being unlikely within 60 days of the
date of incorporation. The period during which the county is required to provide road maintenance
services, on the other hand, may belessthan 60 daysif the city incorporatestoo closeto the April 30
or October 31 property tax deadlines, because it may, before 60 days are up, receive 40 percent of
the anticipated annual distribution from the county road tax. Sincethe cost of road maintenance may
in agiven case be high, it may behoove the new city to ensure maximum county responsibility for
such maintenance.

Given the above factors and subject to the sales tax issue discussed bel ow, we have recommended
in previous editions of The New City Guide two optimal incorporation dates: February 28 for
incorporations in the first half of ayear and August 31 for incorporations in the second half of the
year.® MRSC has considered these dates to generally take fullest advantage of the revenue streams
that flow to anew city, while appearing to ensure county road maintenance responsibility for thefull
60-day period following incorporation. Further, these dates have appeared to accomplish the
following with respect to revenue maximization:

1. Permit capture of the bulk of road tax diversion availablein that half-year period;
2. Allow time for city adoption of its own property tax ordinance for the following year; and

3. Permit distribution of state-shared revenues as soon as statutorily and administratively
possible.

However, with the elimination of motor vehicle excise tax (previously, the maor source of
state-shared revenues) and with the passage in 2000 of legislation prescribing when sales tax
increases may take effect, March 31 or September 30 should also be looked at as possible optimal
dates for incorporation. As discussed earlier, this 2000 legidlation, codified in RCW 82.14.055,
provides that a sales tax change can take effect only on the first day of either January, April, July,
or October. This, of course, meansthat citiesincorporating on February 28 or August 31 will receive
amonth's less sales tax revenue than was previously available. Elimination of the motor vehicle

%0f the 14 incorporations that have occurred since 1990, five have occurred on February 28, seven on August
31, one on March 31, and one on September 30.
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excise tax means that cities incorporating on March 31 or September 30 will not be foregoing as
much state-shared revenue by incorporating amonth later asthey would haveinthepast. And, acity
incorporating a month later will, during its first month of operation, see a greater county road tax
distribution, compared to a city incorporating a month earlier.

On the other hand, a new city incorporating on either of those later dates may |ose free county road
maintenance services earlier, as a result receiving county road tax collections sooner.** Also,
delaying incorporation a month will result in receipt of a bit less total diverted road taxes,® and
second or fourth quarter liquor board profits, liquor excise taxes, and gas taxes.

So, while February 28 and August 31 have appeared in the past to be the optimal incorporation dates
and probably still are, they are somewhat "less optimal” asaresult of anew city's salestax not going
into effect until one month later and the loss of motor vehicle excise tax revenues. Each interim
council will need to look at al the factors discussed above as it applies to its particular city to
determine what date is most advantageous.

Theremay, of course, befactorsin aparticular situation facing anew city that would suggest varying
from the above analysis. It may not, as a practical matter (particularly because of the incorporation
election date), be possible to incorporate on either of these two dates. In any event, it isimportant
that the official incorporation date be arrived at only after careful consideration of the above and any
other pertinent factors. That consideration should usually include expert advice from financial
and/or other consultantsor officials. It goeswithout saying that anew city should beginitsexistence
with its best foot forward!

%Road maintenance by a county must continue in the new city for a period not to exceed 60 days from the
official date of incorporation or until 40 percent of the anticipated annual tax distribution fromtheroad tax levy ismade
to the city, whichever occurs first. RCW 35.02.220(2). If the county distributes the road tax to the new city only once
amonth, paying interest on the fundsit holds prior to the distribution, the city likely will not receive 40 percent of the
anticipated annua distribution in thefirst 60 days. However, if the county distributesthe fundson adaily basis, the city
could receive more than 40 percent before the 60 days are up.

%It is probable, however, that counties do not collect much property taxesin March or September, as property
owners are not inclined to pay their taxes early.
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Selected MRSC Publications

D Annexation

Annexation Handbook for Cities and Towns
in Washington Sate. Report No. 19,
Revised edition (available only at
http://www.mrsc.org/textah.htm)

D Appearance of Fairness

The Appearance of Fairness Doctrinein
Washington Sate. Report No. 32, January
1995

D Bidding and Contracting
The Bidding Book. Report No. 52, August
2000.

Contracting for Professional Services.
Information Bulletin No. 485, April 1994.

D Conflict of Interest

Knowing the Territory: Basic Legal
Guidelines for Washington city and County
Officials. Report No. 47, January 2002.

D Council Procedures
Councilmember's Handbook. Report No.
48, January 2000.

Local Ordinances for Washington Cities and
Counties. Report No. 50, May 2000.

D Directories

Directory of Washington City & Town
Officials. (Published every other year
following municipal elections.)

D Finance

Budget Suggestions. (Annual publication
containing suggestions to assist in the
preparation of the annual budgets.)

A Revenue Guide for Washington Cities and
Towns. Report No. 46, August 1999.

A Debt Primer for Washington's Cities and
Towns. Report No. 30, August 1994.

D Housing

Affordable Housing Techniques. A Primer
for Local Government Officials. Report
No.22, April 1992.

D Incorporation

Municipal Incorporation Guide. Report
No.21, March 1992 (with September 1994
"Update" insert).

D Intergovernmental Relations
Municipal Cooperation Guide. Report No.
27, September 1993.

D Legal

Knowing the Territory: Basic Legal
Guidelines for Washington City and County
Officials. Report No. 47, January 2002.

Local Ordinances for Washington Cities and
Counties. Report No. 50, May 2000.

The Open Public Meetings Act: How it
Applies to Washington Cities, Towns, and
Counties. Report No. 39, September 1997.

Public Records Disclosure for Washington
Citiesand Towns. Report No. 34, March
1996.

Nuisance Regulation for Washington Cities
and Counties. Report No. 49, March 2000.

D Municipal Government (Including
Officials)

Code City Handbook: Handbook for City
Officials of Washington Optional Municipal
Code Cities. Report No. 37, March 1997.

Councilmember's Handbook. Report No.
48, January 2000.

Mayor's Handbook (produced in conjunction
with the Association of Washington Cities).
Report No. 44, February 1999.



Directory of Washington City & Town
Officials. Published every other year
following municipal elections.

Governments are from Saturn . . . Citizens
are from Jupiter: Strategies for
Reconnecting Citizens and Gover nment.
Report No. 42, June 1998.

Initiative and Referendum Power s of Cities
in the State of Washington. Report No. 28,
February 1994.

Local Government Policy-Making Process.
Report No. 45, February 1999

D Municipal Services

Municipal Service Delivery: A Survey of
Washington Cities and Towns. Report No.
26, July 1993.

D Ordinance Procedure
Local Ordinances for Washington Cities and
Counties. Report No. 50, May 2000.

D Planning

Affordable Housing Techniques. A Primer
for Local Government Officials. Report
No.22, April 1992.

Infill Development: Strategies for Shaping
Livable Neighborhoods. Report No. 38,
June 1997

Level of Service Standards - Measures for
Maintaining the Quality of Community Life.
Report No. 31, September 1994.

D Traffic
Washington Model Traffic Ordinance.
Report No. 41, April 1998.

D Utilities
Utility Billing & Collection Issues. Report
No. 40, September 1997.



Selected AWC Publications

D Directories
Directory of Municipal Professional
Organizations.

D Finance

Tax & User Fee Survey. Published
biennialy.

Sate Agency Assistance for Local
Governments. Published biennially.

D Intergovernmental Relations
Sate Agency Assistance for Local
Governments. Published biennially.

D Personnel

Washington City and County Employee
Salary and Benefit Survey. Published
annually.

Washington Sate Public Employer Overtime
Guide, by Bruce L. Schroeder, Otto G. Klein
[11, and Rodney B. Younker. Third edition,
1997

Personnel Policies for Small Cities. 1997.
Model Civil Service Rules for Washington
Sate Local Governments, by P. Stephen
Didulio. Second edition, 1992.

The Basics of Collective Bargaining, by
Bruce L. Schroeder. 1996
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Suggested Schedule of Activities During Interim Period

This is by no means a complete listing of the tasks that an interim city should accomplish.
It is intended to highlight the major areas of concentration. See also Appendix D.

Activities
(M = Mandatory Activities)

By Whom

When

RCW Reference

Organization and Procedures

Hold informational workshops to address major transition activities and provide
information on establishing city government.

AWC

MRSC

Council (Mayor) or Council
(Mayor) Candidates

Between nomination and
election of council or soon
after election of council

County
Transition Group
Other
Hold a community event for swearing-in of city council members/mayor Council (Mayor)/Public Soon after election of 29.01.135(4)
council 35A.29.090
Hold an initial council meeting (informal) with notice to discuss: Council (Mayor) As soon as possible Ch. 42.30
Ch. 42.32
* Day, time and place of regular interim council meetings, and future 35A.29
meeting schedule 35A.21.230
35.02.120
* Interim publication and locations for posting of notices, etc.
* Rules of procedure for council meetings
* Select a temporary presiding officer for the transition period (council-
manager city)
* Process/time line for selecting an interim city manager/administrator
Use of loaned executives while searching for interim staff or consultants Council (Mayor) As soon as possible
Adopt interim meeting place, schedule, rules of procedures by motion Council As soon as possible 35.02.130




Activities

(M = Mandatory Activities) By Whom When RCW Reference
(M) Provide for taking minutes and preserving records Council As soon as possible Ch. 35A.39
Ch. 42.32
Ch. 40.14
Adopt public disclosure procedures Council (Mayor) As soon as possible Ch. 4217
Interim City Manager or
Administrator
Interim staff
Study effect of alternative incorporation dates on revenue collections, interim Loaned staff (finance Before selecting official
cash flow, and available funding person) incorporation date
MRSC
AWC
State Auditor’s Office
Dept. of Revenue
Finance: Borrowing of Money
Preparatory work: Council (Mayor) As soon as possible 35.02.130
Interim City Manager or 35.02.135
* Explore issuance of tax/revenue anticipation notes and warrants and their | Administrator 35.02.270
costs Loaned staff 35A.11.030
Finance Director 35A.40.090
* Explore option of borrowing from municipal sales tax equalization account | Bond Counsel 35A.21.150
39.36.020
* Explore possible options of borrowing from other units of government 39.50.020
29.58.170

* Use cash flow projections to determine amount to be borrowed

* Explore future borrowing capability

Wash. Const. Art. VI, Sec. 6

Organization and Procedures

(M) Give notice of special meetings and post and/or otherwise publicize agendas | Interim staff (Clerk) 24 hours before meeting 42.30.080
35A. 12.160

(M) Select official newspaper (some cities must use bid process) Council (Mayor) As soon as possible 35.02.130
Loan or interim staff 35A.21.230

Work with loaned executives on critical transition activities Council (Mayor) Continuous Ch. 39.34




Activities
(M = Mandatory Activities)

By Whom

When

RCW Reference

Place of Business

(M) . Interim council meeting place or city hall
* Mailing address or post office box number for the new city
* Installation of telephones and publication of telephone numbers
* Computer equipment, network, e-mail, Internet

Council (Mayor)
Interim City Manager or
Administrator

Loaned staff

As soon as possible

Personnel
Contract for outside legal, financial, and other support services, and/or appoint Council (Mayor) As soon as possible Ch. 39.34
interim in-house staff: Interim City Manager or 35.02.130
Administrator Ch. 35A.13
* Personnel director Loaned staff 35A.21.130
» City attorney or contract for legal services
* Finance director or contract for financial management services
» City clerk
* Planning director
* Auditing officer
Personnel policies and procedures: Council (Mayor) As soon as possible Ch. 42.20
Interim City Manager or Ch. 42.22
* Preliminary benefit plan Administrator Ch. 42.23
* Preliminary personnel policies Loaned or interim staff Ch. 42.24
* Travel reimbursement policy Ch. 35A.42
* Moving expense policy Ch. 41.08
Ch. 41.12
Ch. 35A.41
Ch. 35A.42
Ch. 35A.49
Finance: Borrowing of Money
Authorize borrowing funds by tax or revenue anticipation notes/warrants and/or Council (Mayor) As needed, probably as 35.02.130
by loan from municipal sales tax equalization account, as an interim measure Finance Director soon as possible
Bond Counsel
City Attorney
Authorize borrowing from other governmental units (state, county, and/or other Council (Mayor) As needed 35.02.130
city) Finance Director 35.02.270

City Attorney




Activities

(M = Mandatory Activities) By Whom When RCW Reference
(M) Establish sales tax account by applying for tax ID number Finance Director As soon as possible 35A.11.030
Loaned or interim staff Ch. 82.14
35A.82.010
Ch. 84.52
Ch. 35A.84
Ch. 35A.33
Determine process for establishing accounts for collection of state-shared Finance Director Before incorporation date
revenues Loaned or interim staff
(M) Determine timing and procedures for property tax levy and collection. Finance Director
Loaned or interim staff
Interim City Manager or
Administrator
Summarize possible options for tax and revenue collections Finance Director Ch. 35A.82

Loaned or interim staff
Interim City Manager or
Administrator

Prepare proposed tax and fee ordinances for enacting:

* Property tax levy

¢ Local Share Sales and Use Tax
* Local Share Leasehold Tax

* Real Estate Excise Tax

*  Gambling Tax

* Building Permit Fees

* Business Licenses

* Admissions Tax

* Land Use/Development Fees
* Hotel-Motel Tax

e Business and Occupation Tax
*  Utility Tax

City Attorney
Council (Mayor)
Interim Finance Director

As soon as possible;
75 days prior to effective
date (sales tax)

Ch. 35A.33 and 35A.84
Ch. 82.14
82.29A.030-.040
82.46.010

9.46.110

67.28.180
35.21.090 and .210
35.22.280 (25)
36.21.050-.080
35A.70.040
35.22.280 (33)
35.21.706
35.21.710
35.23.440 (11)
35.24.290 (2)(6)

(M) Adopt tax and fee ordinances to take effect on date of incorporation or later
date if required by law.

Council

At least 6 weeks before
incorporation date (sales
tax ordinance)

35.02.130




Activities

(M = Mandatory Activities) By Whom When RCW Reference
(M) Notify appropriate state agencies re: state-shared taxes imposed. Contact Interim City Manager or As soon as possible 35.02.260
DCD for assistance. Administrator
Loaned or interim staff
Finance: Insurance Provision
Determine risk exposures, and property, casualty, and liability insurance Interim Finance Director As soon as possible 35A.11.020
requirements. Discuss with county risk manager or other appropriate county Interim City Manager or 35.24.320
official regarding any known risks. Administrator 35A.31.220
City Attorney 35.21.205
36.16.138
Options:
* Contract with a broker to determine and recommend insurance needs?
* Study possibility of joining existing insurance pools: AWC-Risk
Management Service Agency or Washington Cities Insurance Authority?
* Self-insure?
* Purchase insurance and self-insure depending on type of risks?
Finance: Expenditures, Disbursements, Accounting, and Financial Reporting
(M) Establish accounts by applying for IRS Tax ID number, Labor and Industries State Auditor's Office As soon as possible Ch. 35A.40
ID number, Unemployment Tax ID number, and Retirement System number. Finance Director Title 48
43.62.010
43.62.030
(M) Create necessary interim funds including a current expense fund, street fund, | Council (Mayor) As needed 35.02.130
and others as required; prepare appropriate ordinances to establish permanent Finance Director Ch. 35A.37
funds to take effect on official incorporation date. Ch. 43.09 and 43.09.2
Determine interim policies to be observed on petty cash, travel advance, payroll, Council (Mayor) As needed Ch. 42.24
and voucher approval, etc. Finance Director
(M) Establish an accounting and financial reporting system for the city, in Finance Director As needed Ch. 43.09
conformity with State Auditor’s Office requirements. This may initially involve Loaned and/or interim staff Ch. 39.34

contracting with other local or state governmental units for interim services.




Activities
(M = Mandatory Activities)

By Whom

When

RCW Reference

(M) Consult with State Auditor's Office on interim budget development, budget
timeliness, reporting requirements, ordinances and resolutions needed, and audit
requirements.

Council (Mayor)
Finance Director
Interim City Manager or
Administrator

As soon as possible

35.02.132
35A.21.170
35A.33.110
43.09.190-.285

Finance: Interim Budget

(M) Develop budgets for interim period(s). Council (Mayor) As soon as possible 35A.21.170
Finance Director Ch. 35A.33
Interim City Manager or Ch. 35A.34
Administrator
Loaned and/or interim staff
State Auditor’s Office

Finance: First-Year Budget

(M) Prepare and make public preliminary budget, including budget message Council (Mayor) At least 60 days before 35.02.132
Finance Director official incorporation date
Interim City Manager or
Administrator
Loaned and/or interim staff

(M) Hold budget hearing Council At least 20 days before 35.02.132

official incorporation date
(M) Adopt first-year budget Council Before official incorporation | 35.02.132
date

Contracted Services

New city may need to contract with county and special purpose districts for Council (Mayor) As soon as possible 35.02.130

continuation of existing services while getting organized. Interim City Manager or 35.02.210
Administrator 35.02.220
Finance Director 35.02.225
Directors Ch. 35A.56

Loaned and/or interim staff




Activities
(M = Mandatory Activities)

By Whom

When

RCW Reference

(M) Determine post-incorporation service responsibilities and research alternative

Council (Mayor)

As soon as possible

35A.13.080 (2)

service delivery methods and costs: Interim Staff Ch. 3.46
Interim City Manager or Ch. 3.50
* Law enforcement Administrator 70.48.090
* Fire and emergency services Finance Director Title 70 RCW
*  Water/sewer Ch. 35.88
* Court and jail services 35A.67.010
* Street maintenance, repair, and construction
* Permit processing and building inspection services
* Library services
* Animal control
* Surface water management
* Parks and recreation
Determine issues and citizens' concerns to be considered by the city during
negotiations with other local government agencies.
Negotiate contracts. Interim City Manager or Before incorporation date 35.02.130
Administrator
Council
City Attorney
Land Use/Planning/Community Development
(M) Adopt SEPA policies and procedures. Council As soon as possible 35.02.130
Loaned and/or interim staff Ch. 43.21C

City Attorney

Wash. Admin. Code (WAC)
Ch. 197-11

(M) Temporary or permanent city controls should be adopted prior to
incorporation date, to take effect immediately (moratoria) or upon incorporation.
They include adoption of comp. plan, zoning ordinance, zoning map,
subdivision, PUD and other land use regulations: creation of city planning
agency.

e Adopt county controls by reference, or

* Create own or copy from county or other cities with or without
modifications?

Council

Interim City Manager or
Administrator

City Attorney

Loaned staff

As soon as possible

Art. XI, Sec. 11

Wash. State Const.
35.02.130

35.02.137

Ch. 35A.63: especially
35A.63.016-.062

Ch. 35A.11

Ch.58.17

35A.12.140

Ch. 36.70A




Activities
(M = Mandatory Activities)

By Whom

When

RCW Reference

Hire an interim community development/planning director and/or contract with
adjacent jurisdiction or private entity for temporary consulting services.

Council (Mayor)
Interim City Manager or
Administrator

Before incorporation date

(M) Adopt own Shoreline Master Program or copy county's or other city's Council Before incorporation date Ch. 90.58
shoreline master programs, to take effect on official date of incorporation. Interim City Manager or WAC Ch. 173-16
Administrator or 173-26
City Attorney
Loaned staff
Law Enforcement
(M) Consider post-incorporation options: Interim City Manager or As soon as possible
Administrator
* Contract with other law enforcement agencies under direction of city Council (Mayor)
department head? Loaned consultants from
other jurisdictions
» Establish own police department?
* Adopt criminal/traffic code including Model Traffic Ordinance?
» Contract for jail services with county or neighboring jurisdictions?
* Dispatch services
Court Services
(M) Consider post-incorporation options: Council (Mayor) As soon as possible Ch. 3.46
City Attorney Ch. 3.50

» Direct filing with district court,
* Creation of a municipal department under district court, or
Creation of own municipal court

Fire Services




Activities

(M = Mandatory Activities) By Whom When RCW Reference
(M) Consider post-incorporation options: Council (Mayor) As soon as possible 35.02.130
Interim City Manager or 35A.14.380
* Pass resolution precluding automatic annexation to district(s)? Administrator (35.02.190)
35A.14.400
If no automatic annexation: (35.02.200)
35A.14.500
* Contract with a district to operate a municipal department using the newly (35.02.205)
acquired property that has come into the possession of the city as a result (35.02.210)
of incorporation? (35.02.202)
52.04.161
* Contract with another district?
» Establish own fire department?
Organization and Procedures
(M) Adopt ordinances/resolutions on council meetings, including public notice Council As soon as possible 35.02.130
procedures, and rules for council meetings, to take effect on official date of 35A.12.120
incorporation, but also to be followed (pursuant to motion) during the interim Ch. 35A.13
period. 35A.13.170
35A.13.190-.200
25A.12.150-.160
35A.21.130
35.21.300-35.21.700
(M) Establish office hours for city offices. Council After city offices established | 35A.21.070
42.17.280
(M) Appoint agent to receive claims for damages Council By incorporation date 4.96.020

Personnel

Begin recruiting permanent city manager (council-manager city).

Council (Mayor)
Interim City Manager or
Administrator
Personnel Director

As soon as possible

35A.13.010/.050




Activities

(M = Mandatory Activities) By Whom When RCW Reference
(M) Adopt a salary schedule for city officials (other than council) and employees Council As soon as possible 35A.13.040
by ordinance to take effect on official incorporation date, and to be followed in 35A.33.105
the interim. 35.21.085 (1)
35.21.086
Consider employee benefit and retirement benefit plans. (Join Washington Council (Mayor) As soon as possible Ch. 41.40
Public Employees' Retirement System or adopt other legally available plan?) Interim City Manager or Ch. 35A.41
Consider creation of a Municipal Employees' Benefits Trust or alternative benefit Administrator 35.21.390
plan. Personnel Director
Investigate requirements for LEOFF system coverage for police and fire Interim City Manager or Ch. 41.26
departments, if establish own. Administrator/
Loaned or interim staff
Finance: Banking Services
Open a temporary bank account for the city. |dentify authorized city signatories. Council (Mayor) As soon as possible 35.02.130
Interim City Manager or
Administrator
Finance Director
Request proposals for banking services: select a bank and contract for interim Finance Director As soon as possible 35.02.130
services; and develop proposed contract for banking services. Loaned or interim staff
(M) Adopt resolution authorizing contract for banking services to take effect on Council As soon as possible
official date of incorporation.
Finance: Borrowing of Money
* Prepare resolution Council (Mayor) As soon as possible 35.02.130
Interim City Manager or
* Prepare official statement Administrator
Finance Director
* Authorize issuance of tax or revenue anticipation notes or warrants Bond Counsel
Finance Adver.
City Attorney
Authorize interfund borrowing for temporary cash needs. Council As needed 43.09.210

Franchises

10




Activities

(M = Mandatory Activities) By Whom When RCW Reference
(M) Grant new franchises for five-year period or remaining term of original Interim City Manger Before official incorporation | 35.02.160
franchise, whichever is shorter. Potential franchises include: Council (Mayor) date
Finance Director
* Telephone company City Attorney
* Cable TV
* Power
* Garbage
Organization and Procedures
Hold a one- or two-day retreat (public meeting) within the city to: Council (Mayor) As soon as possible Ch. 42.30 and
Interim Manager Ch. 42.32
» Clarify roles/responsibilities of city manager and city council or mayor and | Selected advisors Ch. 35A.13
council 35A.13.080
35A.13.100-.140
* Discuss the city's mission, goals, and objectives 35A.11.020
35A.11.030
* Discuss contracting for continuation of services
* Discuss budget process and timeliness
* Discuss finances including borrowing of money
(M) Set official incorporation date by resolution. Council Ideally, at least 2 months 35.02.130
before date chosen
Provide for creation of offices, departments, boards and commissions, and define | Council (Mayor) Before incorporation date 35A.21.030
their purposes, composition, duties, and procedures, to be effective on official 35A.11.020
date of incorporation. Ch. 35A.63
Ch. 35A.13
35A.13.090

Adopt the city's mission statement:

* Interim (to guide financial/action plan development)
* Final

Council (Mayor)

Before incorporation date
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