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The Americans with Disabilities Act (ADA): Statutory
Language and Recent Issues

Summary

The Americans with Disabilities Act, ADA, provides broad nondiscrimination
protection in employment, public services, public accommodations and services
operated by public entities, transportation, and telecommunications for individuals
with disabilities. The Supreme Court has decided ten ADA cases, including the
February 2001 decision in University of Alabama v. Garrett and the May 29, 2001
decisoninMartin v. PGA Tour. Thisreport will summarize the magjor provisions of
the ADA and will discuss selected recent issues, including the Supreme Court cases.
It will be updated as devel opments warrant.
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The Americans with Disabilities Act (ADA):
Statutory Language and Recent Issues

Background

The Americanswith DisabilitiesAct, ADA, 42 U.S.C. 8812101 et seq., hasoften
been described as the most sweeping nondiscrimination legidation since the Civil
Rights Act of 1964. It provides broad nondiscrimination protection in employment,
public services, public accommodation and services operated by private entities,
transportation, and telecommunications for individualswith disabilities. Asstatedin
the Act, itspurposeis*to provide aclear and comprehensive national mandate for the
elimination of discrimination against individuals with disabilities.”* Enacted on July
26, 1990, the mgjority of the ADA’s provisions took effect in 1992 but the body of
law interpreting the ADA is still being created. The Supreme Court has decided ten
ADA cases, eight since 1998.2 In the 2000-2001 term, the Court decided Garrett v.
University of Alabama,? holding that the Eleventh Amendment bars suitsto recover
monetary damages by state employees, and Martin v. PGA Tour,* holding that
professional golf tours are covered by title Il and that the use of a golf cart by a
golfer withamobility impairment did not “fundamentally ater” the golf tournaments.

Before examining the provisions of the ADA and these cases, it isimportant to
briefly note the ADA’s historical antecedents. A federal statutory provision which
existed prior to the ADA, section 504 of the Rehabilitation Act of 1973, prohibits
discrimination against an otherwise quaified individual with adisability, solely onthe
basis of the disability, in any program or activity that receives federa financid

1 42 U.S.C. §12102(b)(1).

2 Bragdon v. Abbott, 524 U.S. 624 (1998); Pennsylvania Department of Prisons v. Yeskey,
524 U.S. 206 (1998); Wright v. Universal Maritime Service Corp., 525 U.S. 70 (1998);
Cleveland v. Policy Management Systems, 526 U.S. 795 (1999); Olmsteadv.L.C., 527 U.S.
581 (1999); Murphy v. United Parcel Service, Inc., 527 U.S. 516 (1999); Sutton v. United
Air Lines, Inc., 527 U.S. 471(1999); Kirkingburg v. Albertson’s Inc., 527 U.S. 555 (1999).
For adiscussion limited to Supreme Court decisions onthe ADA see Jones, “ The Americans
with Disabilities Act (ADA): Supreme Court Decisions,” RS20246.

® 531 U.S. 356 (2001). Prior to granting certiorari in Garrett, the Supreme Court had
granted certiorari in two other cases presenting the same issue but these cases were settled
prior to oral argument. Alsbrook v. City of Maumelle, 184 F.3d 999 (8" Cir. 1999), cert .
granted, 528 U.S. 1146 (2000), dismissed, 529 U.S. 1001 (2000); Florida Department of
Correctionsv. Dickson,139 F.3d 1426 (11" Cir. 1999), cert. granted, 528 U.S. 1132 ( 2000),
dismissed 528 U.S. 1184 (2000).

4 2001 U.S. LEXIS 4115 (May 29, 2001).
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assistance, the executive agencies or the U.S. Postal Service.> Many of the concepts
used in the ADA originated in section 504 and its interpretations; however, thereis
one mgor difference. While section 504's prohibition against discriminationistied to
the receipt of federa financial assistance, the ADA also covers entities not receiving
such funds. In addition, the federal executive agencies and the U.S. Postal Service
are covered under section 504, not the ADA. The ADA contains aspecific provision
stating that except as otherwise provided in the Act, nothing in the Act shal be
construed to apply alesser standard than the standards applied under title V' of the
Rehabilitation Act (which includes section 504) or the regulations issued by federa
agencies pursuant to such title.°

Definition of Disability

Statutory Language

The definitions in the ADA, particularly the definition of “disability,” are the
starting point for an analysisof rightsprovided by thelaw. Theterm“disability,” with
respect to an individud, is defined as “(A) a physica or mental impairment that
substantially limits one or more of the major life activities of such individua; (B) a
record of such animpairment; or (C) being regarded as having such an impairment.”’
Thisdefinition, which has been the subject of numerous cases brought under the ADA
including major Supreme Court decisions, is drawn from the definitional section
applicable to section 504.

The definition of “disability” was further elaborated in title V of the ADA.
Section 510 providesthat the term “individual with adisability” inthe ADA does not
include an individual who is currently engaging in the illegal use of drugs when the
covered entity actson the basisof such use.® Anindividual who hasbeen rehabilitated
would be covered. However, the conference report language clarifies that the
provision does not permit individualsto invoke coverage smply by showing they are
participating in a drug rehabilitation program; they must refrain from using drugs.*®
The conference report also indicatesthat the limitation in coverage is not intended to
be narrowly construed to only persons who use drugs “on the day of, or within a
matter of weeks before, the action in question.”** The definitiona section of the
Rehabilitation Act was aso amended to create uniformity with this definition.

5 29 U.S.C. §794.

6 42 U.S.C. §12201(a).

7 42 U.S.C. § 12102(2).

8 29 U.S.C. §706(8).

° 42 U.S.C. §12210.

10 H Rept. 101-596, 1018 Cong., 2d Sess. 64; 1990 U.S. Code Cong. & Ad. News 573.
g,
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Section 508 provides that an individual shal not be considered to have a
disability solely because that individua is a transvestite.’> Section 511 similarly
providesthat homosexuality and bisexuality are not disabilitiesunder the Act and that
the term disability does not include transvestism, transsexualism, pedophilia,
exhibitionism, voyeurism, gender identity disorders not resulting from physical
impairments, or other sexual behavior disorders, compulsive gambling, kleptomania,
or pyromania, or psychoactive substance use disorders resulting from current illegal
use of drugs.”®

Regulatory Interpretation

The issues involving the definition of “disability” have been among the most
controversial under the ADA. Although the continued validity of the regulationsis
guestionable after the Supreme Court’ s recent decisions in Sutton and Murphy, the
Equal Employment Opportunity Commission (EEOC) has issued regulations
discussing the requirements of the definition.”* The EEOC also issued detailed
guidance on the definition on March 15, 1995 finding that the following conditions
would not constitute impairments. environmental, cultural, and economic
disadvantages; age; pregnancy; common persondlity traits, and normal deviationsin
height, weight and strength. However, certain aspects of these conditions could give
rise to an impairment. For example, complications arising from pregnancy or
conditions associated with age, such as hearing loss, could be considered to be
disabilities. In addition, the guidance found that the determination of whether a
condition constitutes an impairment must be made without regard to mitigating
measures. The guidance also included the EEOC’ s interpretation of the third prong
of the definition — “regarded as having a disability.” This category was seen by
EEOC as including individuals who are subjected to discrimination on the basis of
genetic information relating to illness, disease or other disorders.™

The continuing force of the regulations and guidance isin some question after
the Supreme Court’ sdecisionsin Sutton v. United Airlines, Inc., supra, and Murphy
v. United Parcel Service, supra. The Court in these cases specificaly held that
mitigating measures such as eyeglasses or medication are relevant to the
determination of whether or not a condition constitutes an impairment. In other
words, the Court found that if anindividual’ svisoniscorrectable by eye glasses, that
individual’s visual condition would not be considered an impairment.

Reecting the EEOC interpretation in Sutton, the Supreme Court noted that no
agency was given the authority to interpret the term “disability” but that because both
parties accepted the regulations as valid “we have no occasion to consider what

12 42 U.S.C. §12208.
1B 42 U.SC. 812211.
14 34 C.F.R. 881630 et seq.

> EEOC Compliance Manual, Section 902; BNA’s Americans with Disabilities Act Manual
70:1131. The issue of coverage of genetic disorders has been widely discussed. See CRS
Report RL30006, Genetic Information: Legal Issues Relating to Discrimination and
Privacy.
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deferencethey aredue, if any.” The Court specifically noted what it considered to be
conceptual difficulties with defining major life activities to include work. Similarly,
in Murphy the Court clearly stated that its use of the EEOC regulations did not
indicate that the regulations were vaid. This questioning of the regulations and
guidance raises issues concerning how the Court would view other agency
interpretations such as those indicating that genetic discrimination would be covered
under the definition of individual with disability under the ADA.*® This may be
particularly important with regard to agency interpretations that rely heavily on the
ADA’s legidative history since the Court in Sutton did not consider the legidative
history but found that the statutory language was sufficient to support its holding.

The EEOC has recently issued guidance to its field investigators to help them
analyze ADA chargesafter the Supreme Court’ sdecisions. Thisguidanceemphasizes
acase by case determination regarding issues of whether an individual has adisability
and whether that individua is “qualified.”*” In addition, the EEOC noted that the
Supreme Court’ s interpretation of the ADA in Bragdon v. Abbott, supra, indicates
that the terms “impairment,” “major life activity” and “substantia limitation” are to
be broadly interpreted and “the EEOC will continue to give abroad interpretation to
these terms.”

Supreme Court Cases

Although Sutton and Murphy were discussed briefly with regard to the EEOC’ s
regulations, these are landmark decisionsand itiscritical to examine these decisions
and the Supreme Court’s other ADA decisions in more depth. The first ADA case
to address the definitional issue was Bragdon v. Abbott, a case involving a dentist
who refused to treat an HIV infected individua outside of ahospital.® InBragdon,
the Court found that the plaintiff’s asymptomatic HIV infection was a physica
impairment impacting on the major life activity of reproduction thus rending HIV
infection a disability under the ADA. Two other cases the Court has decided on the
definitiona issue involved whether the effects of medication or assistive devices
should be taken into consideration in determining whether or not an individual has a
disability. The Court in the landmark decisions of Sutton v. United Airlines, supra,
and Murphy v. United Parcel Service, Inc, supra, held the “ determination of whether
anindividual is disabled should be made with reference to measures that mitigate the
individua’simpairment....”** Finally, in Albertsons Inc. v. Kirkingburg, supra, the
Court held unanimoudy that the ADA does not require that an employer adopt an
experimental waiver program regarding certification of an employee and stated that

16 EEOC Compliance Manud, Vol. 2, section 902, order 915.002,902-45 (1995).

7 EEOC, “Instructions for Field Offices: Analyzing ADA Charges After Supreme Court
Decisions Addressing ‘ Disability’ and *Qualified’, (July 1999).

18 524 U.S. 624 (1998). For amore detailed discussion of this decision see CRS Report 98-
599, The Americans with Disabilities Act: HIV Infection is Covered Under the Act.

19 Sutton v. United Airlines. Seealso Murphy v. United Parcel Service, wherethe Court held
that the determination of whether the petitioner’ s high blood pressure substantially limits one
or more major life activities must be made considering the mitigating measures he employs.
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the ADA requires proof that the limitation on amgjor life activity by the impairment
is substantial.

Bragdon v. Abbott. The Supreme CourtinBragdon v. Abbott addressed the
ADA definition of individual with a disability and held that the respondent’s
asymptomatic HIV infection was a physical impairment impacting on the major life
activity of reproduction thusrenderingthe HIV infection adisability under the ADA

In 1994, Dr. Bragdon performed adental examination on Ms. Abbott and discovered
acavity. Ms. Abbott had indicated in her registration form that shewasHIV positive
but at that time she was asymptomatic. Dr. Bragdon told her that he would not fill
her cavity in hisoffice but would treat her only in ahospital setting. Ms. Abbott filed
an ADA complaint and prevailed at the district court, courts of appeals and the
Supreme Court on the issue of whether she was an individua with adisability but the
case was remanded for further consideration regarding the issue of direct threat.

In arriving at its holding, Justice Kennedy, writing for the mgjority, first |looked
to whether Ms. Abbott’s HIV infection was a physical impairment. Noting the
immediacy with which the HIV virus begins to damage an individual’ s white blood
cells, the Court found that asymptomatic HIV infection was a physical impairment.
Second, the Court examined whether this physical impairment affected a maor life
activity and concluded that the HIV infection placed a substantial limitation on her
ability to reproduce and to bear children and that reproduction was a major life
activity. Finaly, the Court examined whether the physical impairment was a
substantial limitation on the major life activity of reproduction. After evaluating the
medical evidence, the Court concluded that Ms. Abbott’s ability to reproduce was
substantially limited in two ways: (1) an attempt to conceive would impose a
significant risk on Ms. Abbott’s partner, and (2) an HIV infected woman risks
infecting her child during gestation and childbirth.*

Sutton v. United Airlines and Murphy v. United Parcel Service. In
Sutton, the Supreme Court affirmed the court of appeals decision and rejected the
position of the Equal Employment Opportunities Commission (EEOC). The tenth
circuit had held that United Airlines did not violate the ADA when it denied jobs to
twins who had uncorrected vison of 20/200 and 20/400. Both of the twins were
commercid airline pilots for regional commuter airlines and had 20/20 vision with
corrective lenses. However, United regjected their applications based on its policy of
requiring uncorrected vision of 20/100 or better for itspilots. Thetenth circuit noted
that the twins vision was a physical impairment but found that because it was
corrected, they were not substantially impaired in the major life activity of seeing.
Similarly, in Murphy the tenth circuit relied on its ruling in Sutton to find that a
former truck mechanic with high blood pressure wasnot anindividud with adisability
since he experiences no substantial limitations in major life activities while he takes
his medication.

2524 U.S. 624, 118 S.Ct. 2196, 141 L.Ed. 540 (1998).

2L Another major issue addressed in Bragdon involved the interpretation of the ADA’ sdirect
threat exemption which will be discussed in the section on public accommodations. For a
more detailed discussion of Bragdon see CRS Report 98-599, The Americans with
Disabilities Act: HIV Infection is Covered Under the Act.
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There are several significant implications of these decisions. Most importantly,
the decisions significantly limit the reach of the definition of individua with disability.
The use of mitigating factors, such as eye glasses or medication is relevant to the
determination of disability. And asthe Sutton Court stated: “a‘disability’ existsonly
where an impairment ‘ substantialy limits amajor life activity, not whereit ‘might,’
‘could,” or ‘would’ be substantially limiting if mitigating measures were not taken.”
To be substantialy limited in the major life activity of working was seen by the
majority as being precluded from more than one type of job. The Court also
emphasized that the statement of findings in the ADA that some 43,000,000
Americans have one or more physical or mental disabilities“requires the conclusion
that Congress did not intend to bring under the statute’' s protection all those whose
uncorrected conditions amount to disabilities.” The proper anaysiswas described as
examining in an individualized manner whether an individual has a disability. Thus
individuals who use prosthetic limbs or awheelchair “may be mobile and capable of
functioning in society but still be disabled because of asubstantial limitation on their
ability to wak or run.” The Court in Sutton and Murphy also observed that the third
prong of the ADA’s definition of disability which would include individuals who are
“regarded as’ having adisability isrelevant. The Court found that there aretwo ways
an individual could be “regarded as’ having a disability: (1) a covered entity
mistakenly believes that a person has a physical impairment that substantially limits
one or more major life activities, or (2) a covered entity mistakenly believes that an
actual, non limiting impairment substantially limits one or more major life activities.
Sincethe petitionersin Sutton did not make the argument that they were regarded as
having a substantially limiting impairment, the Court did not address the issue there.
But inMurphy thisissuewasbefore the Court. It held that the petitioner’ s high blood
pressure did not substantialy limit him in employment since (1) he failed to
demonstrate that thereisagenuine issue of material fact asto whether heisregarded
as disabled and (2) petitioner was able to perform awide array of jobs.

Justices Stevensand Breyer dissented from the majority’ sopinionsin Sutton and
Murphy arguing that “in order to be faithful to the remedial purpose of the Act, we
should give it agenerous, rather than amiserly, construction.” The dissenters found
that the statutory scheme was best interpreted by looking only to the existence of an
impairment that substantially limits an individua either currently or in the past since
“thisreading avoidsthe counterintuitive conclusion that the ADA’ ssafeguardsvanish
when individuals make themselves more employable by ascertaining ways to
overcome their physical or menta limitations.”

Albertsons, Inc. v. Kirkingburg. Albertsons involved atruck driver with
monocular vison who aleged a violation of the ADA based on the refusal of his
employer to retain him based on a waiver. Thetruck driver did not meet the general
vision standards set by the Department of Transportation for drivers of commercia
vehicles athough he did qualify for awaiver. The Supreme Court in a unanimous
decision held that an employer does not haveto participate in an experimenta waiver
program.

Although the Court did not need to address definitional issuesin Albertsons, it
did so to “correct three missteps the Ninth Circuit made in its discussion of the
matter.” The Supreme Court found there was no question regarding the fact that the
plantiff had a physical impairment; the issue was whether his monocular vison
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“substantialy limits’ hisvision. The ninth circuit had answered this question in the
affirmative but the Supreme Court disagreed. Firgt, it found that in order to be
substantially limiting, a condition must impose a “significant restriction” on a major
life activity, not a “difference” as determined by the ninth circuit. Second, in
determining whether or not thereisadisability, the individua’ s ability to compensate
for the impairment must be taken into consideration. Third, the existence of a
disability must be determined on a case-by-case basis.

Toyota Motor Manufacturing of Kentucky v. Williams. On April 16,
2001, the Supreme Court granted certiorari in Toyota Motor Manufacturing,
Kentucky Inc. v. Williams® to determine whether an impairment that precluded an
individua from performing only a limited number of tasks associated with a specific
job quaifiestheindividual for ADA coverage. ThesixthcircuitinWilliams held that
an employee with carpa tunnel syndrome and tendinitis in her hands, arms, and
shoulders which substantialy limited her ability to perform certain tasks on an
assembly line was an individual with a disability under the ADA.

Thesixth circuit’ s decision examined whether the plaintiff, awoman with carpal
tunnel syndrome, had a physical impairment that substantially limits one or more of
the mgor life activities of such individual. The court of appeals found that her
ailmentswere* analogousto having missing, damaged or deformed limbsthat prevent
her from doing the tasks associated with certain types of manua assembly line
jobs....”?® and noted that the fact that she can perform a range of isolated, non-
repetitive manual tasks such as carrying out persona or household chores did not
effect this determination.

The Supreme Court’s determination will clarify the interpretation of what it
means to have a physical impairment that substantially limits one or more mgor life
activities. The decision will be closely watched not only because it involves carpal
tunnel, an increasingly prevalent condition, but also because it could have an effect
on the coverage of other conditions as well.

Other Judicial Decisions

Numerous lower courts have addressed issues involving the definition of
disability. Thesecaseshaveinvolved such conditionsasobesity,* cancer,? diabetes,”

2 224 F.3d 840 (6™ Cir. 2000).
2 224 F.3d 840, 843 (8th Cir. 2000).

2 The EEOC's ADA regulations state that absent unusual circumstances, “obesity is not
considered adisabling impairment,” 29 C.F.R. 81630.2(j) (Appendix). See Andrews v. Ohio,
104 F.3d 803 (6™ Cir. 1997); Francis v. City of Meriden, 129 F.3d 281 (2d Cir. 1997).
However, severa cases havefound situationswhere obesity might be covered. See, e.g., Cook
v. Rhode Island, 10 F.3d 17 (1% Cir. 1993); EEOC v. Texas Bus Lines, 923 F.Supp. 965
(S.D.Tex. 1996).

% |n most cases, an individual with cancer would most likely be covered by the ADA since
the cancer would probably limit a major life activity. But the fifth circuit court of appeals
(continued...)
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and multiplechemical sensitivity.?” However, given the recent Supreme Court cases
on the definition of disability, the precedential value of lower court cases decided
prior to the most recent Supreme Court decisions must be carefully examined to
determine if the reasoning comports with the Court’ s interpretation of the statute.

There have been a number of lower court cases post-Sutton. One of the most
significant issues raised in these cases is whether an individual with a disability is
required to take medication or use an assistive deviceto aleviate hisor her condition.
In a recent case involving an individual with asthma, the Maryland district court
denied the ADA clam and stated: “Since plaintiff’s asthma is correctable by
medi cation and sinceshevoluntarily refused the recommended medi cation, her asthma
did not substantialy limit her inany major lifeactivity. A plaintiff who does not avail
herself of proper treatment is not a ‘ qualified individua’ under the ADA.”# Other
courts have focused on the other aspects of the definition concerning what isamajor
lifeactivity and when an individual is considered to have ahistory of adisability or be
“regarded as” having a disability.?

Employment

General Requirements

Title | of the ADA provides that no covered entity shall discriminate against a
qualified individua with a disability because of the disability in regard to job
application procedures, the hiring, advancement, or discharge of employees, employee
compensation, job training, and other terms, conditions, and privileges of

2(...continued)

held that a woman who received radiation treatmentsfor breast cancer was not covered since
she missed very few days of work and was therefore not limited in a major life activity.
Ellison v. Software Spectrum, Inc., 85 F.3d 187 (5" Cir. 1996).

% Lawson v. CSX Transportation Inc., 245 F.3d 916 (7" Cir. 2001). The Seventh Circuit
held that the plaintiff’s diabetes substantially limited the major life activity of eating, even
with the corrective measure of taking insulin.

" |n Patrick v. Southern Company Services, 910 F.Supp. 566 (N.D.Ala. 1996), aff’d 103
F.3d 149 (11" Cir. 1996), the court found that alleged multiple chemical sensitivity was not
a disability under the ADA sinceit did not substantially limit the plaintiff in the mgjor life
activity of working. However, in Whillock v. Delta Air Lines, 926 F.Supp. 1555 (N.D.Ga.
1995, aff’d 86 F.3d. 1171 (11™ Cir. 1996), the court found that multiple chemical sensitivity
might be a disability.

% Tangires v. The Johns Hopkins Hospital, 79 F.Supp.2d 587 (D. Md. 2000), aff’d 2000
App. LEXIS 23555 (Sept. 20, 2000). See also Spradley v. Custom Campers, Inc., 68
F.Supp.2d 1225 (D.Kansas 1999). But see, Finical v. Collections Unlimited, Inc., 65
F.Supp.2d 1032 (D.Ariz. 1999), where the court rejected the employer’s argument that
Sutton’s individualized inquiry does not permit an employer to consider the use of corrective
devices which are not actually used.

2 For a more detailed discussion of these decisions see CRS Report RS20432, The
Americans with Disabilities Act: Post Sutton Decisions on Definition of Disability.
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employment.* The term employer is defined as a person engaged in an industry
affecting commerce who has 15 or more employees.® Therefore, the employment
section of the ADA, unlike the section on public accommodations, which will be
discussed subsequently, islimited in scope to employers with 15 or more employees.
This parallels the coverage provided in the Civil Rights Act of 1964.

The term “employee” with respect to employment in aforeign country includes
an individual who is a citizen of the United States; however, it is not unlawful for a
covered entity to take action that constitutes discrimination with respect to an
employeeinaworkplace in aforeign country if compliance would cause the covered
entity to violate the law of the foreign country.®

If theissueraised under the ADA isemployment rel ated, and the threshol d issues
of meeting the definition of an individua with a disability and involving an employer
employing over fifteen individuas are met, the next step isto determine whether the
individua isaqudified individua with a disability who, with or without reasonable
accommodation, can perform the essential functions of the job.

Titlel definesa“qualified individua with adisability.” Suchanindividua is*“an
individual with a disability who, with or without reasonable accommodation, can
perform the essential functions of the employment position that such person holdsor
desires.”® The ADA incorporates many of the concepts set forth in the regulations
promul gated pursuant to section 504, including therequirement to providereasonable
accommodation unless the accommodation would pose an undue hardship on the
operation of the business.®

“Reasonableaccommodation” isdefinedinthe ADA asincluding making existing
facilities readily accessible to and usable by individuals with disabilities, and job
restructuring, part-time or modified work schedules, reassignment to a vacant
position, acquisition or modification of equipment or devices, adjustment of
examinations or training materials or policies, provision of qualified readers or
interpreters or other similar accommodations.®* “Undue hardship” is defined as “an
action requiring significant difficulty or expense.”* Factors to be considered in
determining whether an action would create an undue hardship include the nature and

¥ 42 U.S.C. §12112(a).
3 42 U.S.C. §12111(5).
% Pp.L. 102-166 added this provision.

¥ 42 U.S.C. 81211(8). The EEOC has stated that a function may be essential because (1)
the position exists to perform the duty, (2) there are alimited number of employeesavailable
who could perform the function, or (3) the function is highly specialized. 29 C.F.R.
§1630(n)(2). A number of issues have been litigated concerning essential functions. For
example, some courts have found that regular attendanceisan essential function of most jobs.
Seeeg., Carr v. Reno, 23 F.3d 525 (D.C.Cir. 1994).

% See 45 C.F.R. Part 84.
% 42 U.S.C. § 12111(9).
% 42 U.S.C. §12111(10).
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cost of the accommodation, the overall financia resources of the facility, the overall
financia resources of the covered entity, and the type of operation or operations of
the covered entity.

Reasonable accommodation and the related concept of undue hardship are
significant concepts under the ADA and are one of the major waysinwhich the ADA
isdistinguishable from title V11 jurisprudence. The statutory language paraphrased
above provides some guidance for employers but the details of the requirementshave
been the subject of numerous judiciad decisons. In addition, the EEOC issued
detailed enforcement guidance on these concepts on March 1, 1999.%  Although
much of the guidance reiterates|ongstanding EEOC interpretationsin aquestion and
answer format, the EEOC aso took issue with some judicia interpretations.®
Notably the EEOC stated that

e an employee who is granted |eave as a reasonable accommodation is entitled
to return to his or her same position, unless this imposes an undue hardship;

e anemployer islimited in the ability to question the employee’ sdocumentation
of adisability (“An employer cannot ask for documentation when: (1) both the
disability and the need for reasonable accommodation are obvious, or (2) the
individual has aready provided the employer with sufficient information to
substantiate that she has an ADA disability and needs the reasonable
accommodation requested.”); and

® an employer cannot include any “quantitative, financial, or other limitations
regarding the extent of the obligation to make changes to a job or work
environment.”

Thislast principleisaninteresting contrast with the opinion of the seventh circuit
in Vande Zande v. State of Wisconsin Department of Administration.* In Vande
Zande, the court found that the cost of the accommodation cannot be
disproportionate to the benefit. “Evenif an employer isso large or wealthy—or, like
the principal defendant inthiscase, isastate, which can raisetaxesin order to finance
any accommaodationsthat it must maketo disabled empl oyees—that it may not beable
to plead ‘ undue hardship’, it would not be required to expend enormoussumsinorder
to bring about atrivial improvement in the life of a disabled employee.”*

$7 EEOC, “EEOC Enforcement Guidance on Reasonable Accommodation and Undue

Hardship Under the Americans with Disabilities Act,” No. 915.002 (March 1, 1999).

% 1t should be emphasized that the EEOC’ s guidance does not have the force of regulations
and courts are not bound to follow the guidance athough some courts do defer to agency
expertise.

¥ 44 F.3d 538 (7" Cir. 1995).

0 |d. At 542-543. Seealso Schmidt v. Methodist Hospital of Indiana, 89 F.3d 342 (7" Cir.
1996), where the court found that reasonable accommodation does not require an employer
to provide everything an employee requests.
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Application of the Eleventh Amendment: Garrett v. University
of Alabama

On February 21, 2001, the Supreme Court decided Garrett v. University of
Alabama.** Ina5-4 decision, the Court held that the Eleventh Amendment bars suits
to recover monetary damages by state employees under title | of the Americanswith
Disabilities Act (ADA). Although the ruling is narrowly focused concerning the
ADA, it has broad implications regarding federal-state power* and emphasizes the
difficulty of drafting federal legidation under section 5 of the Fourteenth Amendment
that will withstand Eleventh Amendment scrutiny.*

The Eleventh Amendment states: “ The Judicia power of the United States shall
not be construed to extend to any suit in law or equity, commenced or prosecuted
against one of the United States by Citizens of another State, or by Citizens or
Subjects of any Foreign State.” The Supreme Court has found that the Eleventh
Amendment cannot be abrogated by the use of Article| powers but that section 5 of
the Fourteenth Amendment can be used for abrogation in certain circumstances.
Section 5 of the Fourteenth Amendment states. “ The Congress shdl have the power
to enforce, by appropriate legidation, the provisions of this article.”

The circumstances where section 5 of the Fourteenth Amendment can be used

to abrogate the Eleventh Amendment were discussed in the recent Supreme Court
decisonsin College Savings Bank v. Florida Prepaid Postsecondary Educ. Expense
Board,* Florida Prepaid Postsecondary Educ. Expense Board v. College Savings
Bank,** and Kimel v. Florida Board of Regents.*® They reiterated the principle that
the Congress may abrogate state immunity from suit under the Fourteenth

“ For a more detailed discussion of Garrett see CRS Report RS20828, University of
Alabama v. Garrett: Federalism Limits on the Americans with Disabilities Act..

“2 For a detailed discussion of federalism see CRS Report RL30315, Federalism and the
Constitution: Limits on Congressional Power.

3 |t should also be observed that the Supreme Court did not address this issue in the cases
it hasaready decided sinceit was not presented to the Court.” We do not address another issue
presented by petitioners. whether application of the ADA to state prisons is a constitutional
exercise of Congress's power under either the Commerce Clause....or 85 of the Fourteenth
Amendment....” Pennsylvania Department of Corrections v. Yeskey, supra. “Thiscase, as
it comes to us, presents no congtitutional question.” Olmstead v. L.C. , supra.

“ 527 U. S.666 (1999) (The Trademark Remedy Clarification Act, TRCA, which subjected
states to suit for false and mideading advertising, did not validly abrogate state sovereign
immunity; neither the right to be free from a business competitor’s false advertising nor a
more generalized right to be secure in one' s business interests qualifies as a property right
protected by the Due Process Clause).

% 527 U.S. 627 (1999)(Congress may abrogate state sovereign immunity but must do so
through legidation that is appropriate within the meaning of section 5 of the Fourteenth
Amendment; Congress must identify conduct that violates the Fourteenth Amendment and
must tailor its legislation to remedying or preventing such conduct).

% 528 U.S. 62 (2000).
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Amendment and found that there were three conditions necessary for successful
abrogation.

® Congressiona power islimited to the enactment of “appropriate”’ legidation
to enforce the substantive provisions of the Fourteenth Amendment.

® Thelegidation must be remedid in nature.

® There must be a “congruence and proportionality” between the injury to be
prevented and the mean