ORDINANCE NO. 2004-603

AN ORDINANCE OF THE CITY OF MILL CREEK, WASHINGTON,
UPDATING MILL CREEK MUNICIPAL CODE, CHAPTER 18.06,
ENVIRONMENTALLY CRITICAL AREAS, BASED ON BEST
AVAILABLE SCIENCE TO REGULATE OR PREVENT IMPACTS TO
WETLANDS, GEOLOGICALLY HAZARDOUS AREAS, FISH AND
WILDLIFE HABITAT, FREQUENTLY FLOODED AREAS AND SOLE
SOURCE AQUIFERS, ALL AS REQUIRED BY THE GROWTH
MANAGEMENT ACT, AS AMENDED; AND ESTABLISHING AN
EFFECTIVE DATE

WHEREAS, the City's first Comprehensive Plan was adopted on January 28, 1992,
following an extensive public participation process that included public workshops, discussion
by several citizen committees and boards, and a public hearing before the Mill Creek Planning

Commission; and

WHEREAS, the Comprehensive Plan was later revised to bring it into full compliance
with the Growth Management Act (RCW Chapter 36.70A and 36.70B), to reflect the current
status of the City, and to incorporate related information. Said revised plan was adopted by the
City on October 25, 1994; and

WHEREAS, the Comprehensive Plan includes an Environmental Features Element as an
optional plan element pursuant to RCW 35A.63.020 and RCW 36.70A.080 for the purpose of
identifying policies for the protection and preservation of environmentally sensitive areas and
wildlife habitats; and

WHEREAS, the Growth Management Act requires adoption of regulations designating
and protecting critical areas (defined to include wetlands, geologically hazardous areas, fish and
wildlife habitat areas, and frequently flooded areas), and through recent amendments also

requires that such regulations and actions shall be based upon the "best available science;" and

WHEREAS, the Chinook Salmon has been listed as a threatened species and North Creek

and its tributaries have been designated as Chinook Salmon habitat pursuant to the federal



Endangered Species Act, thus requiring protection of such species and habitat under the City's

critical areas regulations; and

WHEREAS, interim regulations designating and protecting critical areas were adopted by
the City in 1992 and must be updated to comply with recent revisions to and requirements of the

Growth Management Act; and

WHEREAS, the Growth Management Act requires adoption of conforming critical areas

regulations by December 31, 2004; and

WHEREAS, in response to those requirements, the City contracted with Parametrix, Inc.
to assist in preparing revisions to the critical areas regulations reflecting such changes and

requirements; and

WHEREAS, Parametrix, Inc. inventoried and mapped critical areas within the City and
its UGA, performed an audit of the City’s existing critical area regulations, and provided
science-based recommendations for revising the City’s regulations to protect critical areas in
compliance with the Growth Management Act and the federal Endangered Species Act; and

WHEREAS, a draft of the revised critical area regulations was published on August 6,

2004 and a public open house on those revisions was held on August 12, 2004; and

WHEREAS, written comments were received from the Department of Ecology
recommending additional revisions, which recommendations were evaluated by the City and

incorporated as appropriate; and

WHEREAS, pursuant to RCW Chapter 43.21C, the City’s SEPA Official filed a
Determination of Non-Significance on August 20, 2004, concerning the draft revised

amendments to the critical areas regulations; and

WHEREAS, the Planning Commission conducted a workshop on September 16, 2004,

for the draft revised amendments to the critical areas regulations; and



WHEREAS, on September 23, 2004, the Planning Commission conducted a duly
advertised public hearing on the draft revised critical areas regulations pursuant to RCW
35A.63.100 for the purpose of receiving public comments and testimony on the draft revised

regulations; and

WHEREAS, on September 23, 2004, following the public hearing, the Planning
Commission, by Resolution No. 2004-118, attached hereto as Exhibit A, recommended adoption
of the draft amendments to the Environmentally Critical Areas Regulations to the City Council;

and

WHEREAS, the City Council reviewed this recommendation at a study session on

December 7, 2004, and at a public meeting on December 14, 2004, in accordance with law; and

WHEREAS, the City Council upon review of the administrative record has concluded
that the Amendments to the Environmentally Critical Areas Regulations are consistent with state

law and will benefit the public health, safety and welfare; and

NOW, THEREFORE, THE CITY COUNCIL OF THE CITY OF MILL CREEK,
WASHINGTON, ORDAINS AS FOLLOWS:

Section 1. The Amendments to the Environmentally Critical Areas Regulations,
attached to Exhibit A, Planning Commission Resolution 2004-118, and incorporated in full by
this reference, are declared and found to be consistent with relevant substantive and procedural
laws, and in particular the Washington State Growth Management Act of 1990, as amended, and
the Mill Creek Comprehensive Plan.

Section 2. An amended Chapter 18.06, entitled “Environmentally Critical Areas,” is
adopted into and added to the Mill Creek Municipal Code as the regulations governing
environmentally critical areas within the City of Mill Creek.

Section 3. If any section, subsection, paragraph, sentence, clause or phrase of this
ordinance or its application to any person or situation be declared unconstitutional or invalid for
any reason, such decision shall not affect the validity of the remaining portion of this ordinance
or its application to any other person or situation. The City Council of the City of Mill Creek
hereby declares that it would have adopted this ordinance and each section, subsection, sentence,
clause, phrase or portion thereof irrespective of the fact that any one or more sections,
subsections, sentences, clauses, phrases or portions be declared invalid or unconstitutional.



Section 4. This Ordinance shall be effective five days following the publication of
the attached summary, which is hereby approved.

Passed in open meeting this 14™ day of December 2004 by a vote of for,
against, and abstaining.

APPROVED:

MAYOR TERRY RYAN

ATTEST/AUTHENTICATED:

KELLY HENNESSEY, CITY CLERK

APPROVED AS TO FORM:

OFFICE OF THE CITY ATTORNEY
SHORT CRESSMAN & BURGESS

FILED WITH THE CITY CLERK:
PASSED BY THE CITY COUNCIL:
PUBLISHED:

EFFECTIVE DATE:

ORDINANCE NO:

Exhibit A: Planning Commission Resolution 2004-118

G:\EXECUTIVE\WP\Ordinances\2004\CAR.doc
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TITLE 18.06 ENVIRONMENTALLY CRITICAL AREAS

Article | Purpose and General Provisions
18.06.110 Purpose

(1) The City of Mill Creek is required to comply with the Washington State Growth
Management Act (RCW 36.70A) to designate natural resource lands and environmentally critical
areas and to adopt development regulations to assure the conservation of such areas. In
compliance with this mandate, the City finds that environmentally critical areas characterize
certain portions of Mill Creek and its Urban Growth Area. These critical areas include wetlands,
fish and wildlife habitat areas, critical aquifer recharge areas, geologically hazardous areas, and
frequently flooded areas.

(2) The purpose of this chapter is to designate and classify environmentally critical areas and to
protect these areas and their functions and values, while also allowing for reasonable use of
private property.

(3) By limiting development and alteration of critical areas, the City seeks to:

(a) Protect members of the public and public resources and facilities from injury, loss of life, or
property damage due to landslides, steep slope failures, erosion, seismic events, or flooding;

(b) Protect citizens and the unique, fragile, and valuable elements of the environment, including
ground and surface waters, wetlands, anadromous fish species, and other fish and wildlife and
their habitats;

(c) Prevent adverse and cumulative environmental impacts to critical areas, direct activities not
dependent on critical area resources to less ecologically sensitive sites, and mitigate unavoidable
impacts to critical areas by regulating alterations in and adjacent to critical areas and requiring
specific mitigation measures to compensate for unavoidable impacts;

(d) Protect species listed as threatened or endangered under the Federal Endangered Species Act
of 1973 (16 USC 1531-1534) and their habitats by prohibiting activities that kill, harass, harm,
trap, collect, wound, hunt, or pursue such species/habitats.

18.06.120 Intent

(1) The intent of this chapter is to avoid impacts from alteration of critical areas where such
avoidance is feasible and reasonable. In appropriate circumstances, and consistent with the
requirements of this chapter, unavoidable impacts to critical areas shall be minimized, rectified,
restored and/or compensated for through appropriate levels of study and analysis, application of
Best Available Science, engineering, and planning principles, and regulation and limitation of
land uses.
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(2) It is the further intent of this chapter to:
(@) Implement the goals, objectives, and policies of the City of Mill Creek Comprehensive Plan;

(b) Serve as a basis for exercise of the City’s substantive authority under the State Environmental
Policy Act (SEPA) and the City’s SEPA regulations; (MCMC Chapter 18.04)

(c) Comply with the requirements of the Growth Management Act (RCW 36.70A) and
implementing rules and guidelines and through the application of best available science, as
determined according to WAC 365-195-900 through 365-195-925, and in consultation with state
and federal agencies and other qualified professionals;

(d) Coordinate Mill Creek’s critical area protection activity and programs with those of other
jurisdictions;

(e) Coordinate environmental review and permitting of development proposals to avoid
duplication and delay; and

(F) Use flexibility permitted by this chapter in establishing buffer width and area standards and
reasonable use on a case-by-case basis, considering the functions and values of the critical area
and particular constraints on a parcel of land that make compliance with the strictest standards of
this chapter unreasonable.

(3) The City’s enactment or enforcement of this chapter shall not be construed for the benefit of
any individual person or group of persons but only for the general public.

18.06.130 Findings

The City finds that critical areas contain valuable natural resources, provide natural scenic
qualities important to the character of the community, perform important ecological functions
and processes, and/or present a hazard to life and property. Identification, management, and
protection of these areas is, therefore, necessary to protect the public health, safety and general
welfare of Mill Creek’s citizens and comprise a public purpose. Beneficial biological and
physical functions that critical areas provide include, but are not limited to, water quality
protection and enhancement; fish and wildlife habitat; food chain support; flood storage;
stormwater conveyance and attenuation; ground water recharge and discharge; erosion control;
protection from hazards; historical and archaeological and aesthetic value protection; and
recreation. These beneficial functions are not listed in order of priority. With respect to particular
critical areas, the City finds as follows:

(1) Wetlands

(a) Wetlands perform numerous important functions, including but not limited to provision of
wildlife and fish habitat, water quality enhancement, flood and erosion control, ground water
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recharge and discharge, shoreline stabilization, research and education opportunity, and
recreation. Protection of these systems is necessary to protect the public health, safety, and
general welfare.

(b) To achieve the goal of “no net loss” of wetland functions and values within the City, the
regulations of this chapter are intended to discourage or prohibit:

(i) Activities that block water flows, or damage or destroy flood storage areas or storm barriers,
thereby resulting in greater potential flood damages;

(i) Disposal of wastewater or solid wastes, or creation of unstable fills inappropriate to the
function of wetlands, which may result in water pollution;

(iii) Application of pesticides, herbicides and algaecides on wetlands unless warranted to protect
the ecological functions of the wetland;

(iv) Activities that limit the function of a wetland to control erosion or runoff; provide water
storage; or provide wildlife breeding, spawning, nesting, wintering, or feeding grounds; and

(v) Activities that detract from a wetland’s value in providing educational experiences,
recreational uses, and/or open space.

(2) Fish and Wildlife Habitat Areas

(a) Streams and other fish and wildlife habitats perform many important biological and physical
functions that benefit the fish and wildlife species inhabiting the region. These functions
include, but are not limited to: providing cover, breeding/spawning habitat, and food for fish and
wildlife species; maintaining water quality; storing and conveying storm and flood water; and
recharging ground water.

(b) Habitat areas also serve as a valuable resource for City residents by providing areas for
recreation, education, scientific study, and aesthetic appreciation. Protection of these systems is
necessary to protect the public health, safety, and general welfare.

(3) Critical Aquifer Recharge Areas

(a) Areas that have a critical recharging effect on ground water are essential for maintaining
public water supplies including supplies of potable drinking water. These areas are susceptible to
contamination from certain land use activities. Protection of these systems is necessary to protect
the public health, safety, and general welfare.

(b) Critical aquifer recharge areas have prevailing geologic conditions associated with infiltration
rates that create or contribute significantly to the replenishment of ground water.
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(4) Geologically Hazardous Areas

(a) Geologically hazardous areas pose a risk to public property, welfare, and to the natural
systems that make up the environment of the City. Natural processes make theses areas
susceptible to landslides, erosion, and seismic events. Regulation of these areas to avoid or
minimize geologic hazards is necessary to protect the public health, safety, and welfare.

(b) Areas subject to topographic variation — such as hillsides and ravines — provide natural scenic
qualities, aesthetic resources, and community character as well as important ecological functions
and values. Removal of vegetation and development in such areas can result in loss of soil and
slope stability, increased erosion, increased surface water runoff, and reduced aesthetic value.
These areas should be protected and enhanced consistent with their natural functions, visual
qualities, and inherent development limitations.

(5) Frequently Flooded Areas

Avreas subject to frequent flooding provide valuable habitat for many fish and wildlife species
and also pose a risk to public health and safety. Protection of floodplains and areas subject to
frequent flooding is necessary to protect human life and property. The provisions of this chapter
seek to prevent damage to public facilities, minimize the need for flood relief or flood control
projects, and protect the natural resource functions and values provided by frequently flooded
areas. Protection and management of frequently flooded areas shall be in accordance with the
provisions of MCMC Chapter 15.20 and shall protect the public health, safety, and welfare.

18.06.140 Identification and mapping of critical areas

(1) The City has identified portions of the Mill Creek planning area, based on studies and field
investigations, where critical areas, or the conditions under which critical areas typically occur,
are believed to exist. The approximate location and extent of critical areas within the City’s
UGA are shown on the Mill Creek Comprehensive Plan Environmental Element (as amended)
maps adopted by reference as part of this chapter. These maps are intended to be used as a
general guide for the assistance of property owners and as information for the public. Critical
area locations and boundaries are approximate; field investigation and analysis by a qualified
professional are required to confirm the existence and boundaries of a critical area. In the event
of any conflict between the location, designation, or classification of a critical area shown on the
City’s maps and the criteria or standards of this chapter, the criteria and standards and the
determination of any field investigation shall prevail. All areas within the City meeting the
definition of one or more critical area, regardless of any formal identification, are hereby
designated critical areas and are subject to the provisions of this chapter.

(2) Areas adjacent to critical areas shall be considered to be within the jurisdiction of these
requirements and regulations to support the intent of this chapter and ensure protection of the
functions and values of critical areas. Adjacent shall mean any activity located:

() On a site immediately adjoining a critical area;
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(b) A distance equal to or less than the required critical area buffer width plus building setback;
(c) Within the floodway, floodplain, or channel migration zone; or

(d) A distance equal to or less than two hundred (200) feet from a critical aquifer recharge area
or geologically hazardous area.

18.06.150 Protection of critical areas

(1) Any action taken pursuant to this chapter shall result in equivalent or greater functions and
values of the critical areas associated with the proposed action, as determined by the best
available science. All actions and developments shall be designed and constructed to avoid
and/or minimize all adverse impacts. Applicants must first demonstrate the inability to avoid or
minimize impacts before restoration and compensation of impacts will be allowed. No activity or
use shall be allowed that results in a net loss of the functions or values of critical areas within the
City and its UGA.

(2) These critical area regulations shall apply as an overlay and in addition to zoning and other
development regulations adopted by the City, and/or other agencies that may have jurisdiction
over an area or activity. In the event of an irreconcilable conflict between these regulations and
any other regulations of the City, the regulations that provide greater protection for critical areas
shall apply.

(3) Compliance with the provisions of this chapter does not necessarily constitute compliance
with other federal, state, and local regulations and permit requirements. The applicant is
responsible for complying with all applicable regulations and requirements.

(4) Areas characterized by a particular critical area may also be subject to other regulations
established by this chapter due to the overlap or multiple functions of some critical areas. Any
individual critical area adjoined by another type of critical area shall have the buffer and meet the
requirements that provide the most protection to the critical areas involved.

(5) The provisions of this chapter shall be minimum requirements in their interpretation and
application and shall be liberally construed to serve the purposes of this chapter.

18.06.160 Density calculations for critical areas and buffers

(1) Onsite density transfers are permitted for critical area buffers and Category 1V wetlands. The
density may be transferred to the non critical area/buffer portion of the site, (a) subject to
applicable policies, setbacks and other standards of the City, (b) if it is compatible with the
character of the area and adjacent uses, and (c) the area to which density is transferred is not
constrained by other critical areas.
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Article 11 Definitions
18.06.210 @initions

For purposes of this chapter, the following definitions shall apply. Other applicable definitions
may be located in Title 14 or elsewhere in the Development Code.

“Actively farmed” means land that has a documented history of ongoing agricultural use and that
is currently used primarily for the production of crops and/or raising or keeping livestock.

“Adaptive management” means using scientific methods to evaluate how well regulatory and
non-regulatory actions protect the critical area. An adaptive management program is a formal
and deliberate scientific approach to taking action and obtaining information in the face of
uncertainty.

“Advance mitigation” means compensation, in the form of creation, restoration, or enhancement,
for an anticipated critical area impact that is completed prior to the impact for which it
compensates. The compensation must be in accordance with a City-approved plan.

“Agricultural land” is land primarily devoted to the commercial production of horticultural,
viticultural, floricultural, dairy, apiary, or animal products or of berries, grain, hay, straw, turf,
seed, Christmas trees not subject to the excise tax imposed by RCW 84.33.100 through
84.33.140, or livestock.

“Alteration” means any human-induced change in an existing condition of a critical area or its
buffer. Alterations include, but are not limited to grading, filling, channelizing, dredging,
clearing (vegetation), draining, construction, compaction, excavation, or any other activity that
changes the critical area.

“Anadromous fish” means those species that migrate up rivers from salt water to spawn in fresh
water.

“Aquifer” means a geological formation, group of formations or part of formation that is capable
of yielding a significant amount of water to a well or spring.

“Aquifer recharge areas” are areas that, due to the presence of certain soils, geology, and surface
water, act to recharge ground water by percolation.

“Aquifer susceptibility” means the ease with which contaminants can move from the land
surface to the aquifer based solely on the types of surface and subsurface materials in the area.
Susceptibility usually defines the rate at which a contaminant will reach an aquifer unimpeded by
chemical interactions with the vadose zone media.

“Aquifer vulnerability" is the combined effect of susceptibility to contamination and the
presence of potential contaminants.
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“Artificial wetland or surface water system” means a wetland or surface water system that was
intentionally created from a non-wetland site through human activity and for a specific purpose.
This includes stormwater detention ponds, bioswales, irrigation canals, wastewater treatment
ponds, landscape amenities, stock ponds, and similar areas. Artificial wetlands or surface water
systems do not include wetlands created as compensation for development impacts or wetlands
that have inadvertently become established as a result of changing environmental conditions or
land use.

“Best available science” means information from research, inventory, monitoring, surveys,
modeling and assessments that is used to designate, protect, or restore critical areas. As
defined by WAC 365-195-900 through 925, best available science is derived from a process
that includes peer reviewed literature, standard methods, guantitative analysis and
documented references to produce reliable information.

“Best management practices” (BMPs) means conservation practices or systems of practices and
management measures that:

Control soil loss and reduce water quality degradation caused by high concentrations of
nutrients, animal waste, toxics, and/or sediment;

Minimize adverse impacts to surface water and ground water flow, circulation patterns, and to
the chemical, physical, and biological characteristics of wetlands and streams;

Protect trees and other vegetation designated to be retained during and following site
construction; and

Provide standards for proper use of chemical herbicides and pesticides within critical areas.

“Buffer or buffer area” means the area or zone contiguous to a critical area that protects the
integrity or functions and values of a critical area from potential adverse impacts.

“City” means the City of Mill Creek.

“Clearing” means the removal of timber, brush, grass, ground cover or other vegetative matter
from a site, which exposes the earth’s surface of the site.

“Compensatory mitigation” means a mitigation project for the purpose of replacing, at an
equivalent or greater level, unavoidable critical area and buffer impacts that remain after all
appropriate and practicable avoidance and minimization measures have been implemented.
Compensatory mitigation includes, but is not limited to, wetland creation, restoration,
enhancement, and preservation; stream restoration and relocation; and buffer enhancement.

“Conservation easement” means a legal agreement or dedication by the property owner to restrict
uses of the land. Conservation easements shall be recorded in the Snohomish County real
property records, shall run with the land, and are legally binding on all present and future owners
of the property.
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“Critical areas” include any of the following areas or ecosystems: Adquifer recharge areas, fish
and wildlife habitat conservation areas, frequently flooded areas, geologically hazardous areas,
and wetlands, as defined in RCW 36.70A and this chapter.

“Critical area report” means a report prepared by a qualified professional based on best available
science, and the specific methods and standards for technical study required for each applicable
critical area. Geotechnical reports and hydrogeological reports are critical area reports specific to
geologically hazardous areas and critical aquifer recharge areas, respectively.

“Critical area tract” means land held in private ownership and retained in an open condition in
perpetuity for the protection of critical areas.

“Critical aquifer recharge area” means areas designated by WAC 365-190-080(2) that are
determined to have a critical recharging effect on aquifers used for potable water as defined by
WAC 365-190-030(2).

“Critical habitat” means habitat areas with which endangered, threatened, or sensitive plant or
wildlife species has a primary association (e.g., feeding, breeding, rearing of young, migrating).
Such areas are identified herein with reference to lists, categories, and definitions promulgated
by the Washington Department of Fish and Wildlife as identified in WAC 232-12-011 or 232-
12-014; in the Priority Habitat and Species (PHS) program of the Department of Fish and
Wildlife; or by rules and regulations adopted by the U.S. Fish and Wildlife Service, National
Marine Fisheries Service, or any other agency with jurisdiction for such designations.

“Department” means the City of Mill Creek Department of Community Development.

“Disturbance” means alteration (see definition of alteration) of a critical area or associated
buffer.

“Ditch” means any graded (man-made) channel specifically installed to collect and convey
runoff from properties and roadways. Ditches include drains, outfalls, channels, stormwater
runoff facilities or other wholly artificial watercourses, except those that directly result from the
manmade modification to a natural watercourse.

“DRASTIC” means a model developed by the National Water Well Association and
Environmental Protection Agency to measure aquifer susceptibility.

“Enhancement” means actions performed within an existing degraded critical area and/or buffer
to intentionally increase or augment one or more functions or values of the existing critical area
or buffer. Enhancement actions include but are not limited to increasing plant diversity,
increasing wildlife habitat, installing environmentally compatible erosion controls, or removing
nonindigenous plant or animal species.

“Emergency activities” are those activities necessary to prevent an immediate threat to public
health, safety, or welfare, or that pose an immediate risk of damage to private property and that
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require remedial or preventative action in a timeframe too short to allow for compliance with the
requirements of this chapter.

“Emergent wetland” means a wetland with at least thirty percent (30%) of the surface area
covered by erect, rooted, herbaceous vegetation extending above the water surface as the
uppermost vegetative stratum.

“Erosion” means a process whereby wind, rain, water and other natural agents mobilize and
transport soil particles.

“Erosion hazard areas” means lands or areas underlain by soils identified by the U.S. Department
of Agriculture Natural Resource Conservation Service (NRCS) as having “severe” or “very
severe” erosion hazards. These include, but are not limited to, Alderwood gravelly sandy loam
and Everett gravelly sandy loam soils when they occur on slopes of 15 percent or greater:

“Excavation” means the mechanical movement or removal of earth.

“Existing and ongoing agricultural activities” means those activities conducted on lands defined
in RCW 84.34.020(2), and those activities involved in the production of crops and livestock,
including but not limited to operation and maintenance of existing farm and stock ponds or
drainage ditches, irrigation systems, changes between agricultural activities, and maintenance or
repair of existing serviceable structures and facilities. Activities that result in the filling of an
area or bring an area into agricultural use are not part of an ongoing activity. An operation ceases
to be ongoing when the area on which it was conducted has been converted to a non-agricultural
use, or has lain idle for more than five years unless that idle land is registered in a federal or state
soils conservation program. Forest practices are not included in this definition.

“Exotic” means any species of plant or wildlife that is not indigenous to the Puget Sound area.

“Fen” means a type of wetland similar to a bog that is wholly or partly covered with water and
dominated by grass like plants, grasses, and sedges. Fens accumulate peat soil and are alkaline
rather than acid.

“Fill material” means a deposit of earth material.

“Filling” means the act of transporting or placing by any manual or mechanical means fill
material from, to, or on any soil surface, including temporary stockpiling of fill material.

“Fish and wildlife habitat areas” means areas necessary for maintaining species in suitable
habitats within their natural geographic distribution so that isolated subpopulations are not
created as designated by WAC 365-190-080(5). These areas include:

Areas with which state or federally designated endangered, threatened, and sensitive species
have a primary association;

Habitats of local importance, including but not limited to areas designated as priority habitat by
the Department of Fish and Wildlife;
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Streams and surface waters within the jurisdiction of the state of Washington; and
Land essential for preserving connections between habitats and open spaces.

“Fish habitat” means habitat that is used by fish at any life stage at any time of the year,
including potential habitat likely to be used by fish that could be recovered by restoration or
management and includes off-channel habitat.

“Flood or flooding” means a general and temporary condition of partial or complete inundation
of normally dry land areas from:

(1) The overflow of inland or tidal waters and/or
(2) The unusual and rapid accumulation of runoff of surface waters from any source.

“Floodplain” means the total land area adjoining a river, stream, watercourse, or lake subject to
inundation by the base flood.

“Forested wetland” means a wetland with at least thirty percent (30%) of the surface area covered
by woody vegetation greater than twenty (20) feet in height that is at least partially rooted within the
wetland.

“Frequently flooded areas” means lands in the floodplain subject to a one percent (1%) or greater
chance of flooding in any given year and those lands that provide important flood storage,
conveyance and attenuation functions, as determined by the Director in accordance with WAC
365-190-080(3). Classifications of frequently flooded areas include, at a minimum, the 100-year
floodplain designations of the Federal Emergency Management Agency and the National Flood
Insurance Program.

“Function assessment or functions and values assessment” means a set of procedures, applied by
a qualified professional, to identify the ecological functions being performed in a wetland or
other critical area, usually by determining the presence of certain characteristics, and determining
how well the critical area is performing those functions. Function assessments can be qualitative
or quantitative and may consider social values potentially provided by the wetland or other
critical area. Function assessment methods shall be consistent with best available science.

“Function and value” means the beneficial roles served by critical areas including, but not
limited to, water quality protection and enhancement, fish and wildlife habitat, food chain
support, flood storage, conveyance and attenuation, ground water recharge and discharge,
erosion control, wave attenuation, protection from hazards, historical and archaeological and
aesthetic value protection, noise and visual screening, open space, and recreation. These
beneficial roles are not listed in order of priority.

“Geologically hazardous areas” means areas that may not be suited to development consistent
with public health, safety or environmental standards, because of their susceptibility to erosion,
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sliding, earthquake, or other geological processes as designated by WAC 365-190-080(4). Types
of geologically hazardous areas include: erosion, landslide, and seismic hazards.

“Grading” means any excavating or filling of the earth’s surface or combination thereof.

“Ground water” means water in a saturated zone or stratum beneath the surface of land or a
surface water body.

“Ground water management area” means a specific geographic area or subarea designated
pursuant to Chapter 173-100 WAC for which a ground water management program is required.

“Ground water management program” means a comprehensive program designed to protect
ground water quality, to assure ground water quantity, and to provide for efficient management
of water resources while recognizing existing ground water rights and meeting future needs
consistent with local and state objectives, policies and authorities within a designated ground
water management area or subarea and developed pursuant to Chapter 173-100 WAC.

“Growth Management Act” means RCW Chapters 36.70A, and 36.70B, as amended, together
with administrative regulations adopted there under.

“Habitat management” means management of land to maintain species in suitable habitats within
their natural geographic distribution so that subpopulations are not isolated. This does not imply
maintaining all habitat or individuals of all species in all cases.

“Hazardous substance” means any liquid, solid, gas, or sludge, including any material, substance,
product, commodity, or waste, regardless of quantity, that exhibits any of the physical, chemical
or biological properties described in WAC 173-303-090 or 173-303-100.

“High impact land use” means land uses likely to have a significant adverse impact to critical
areas because of the intensity of the use, levels of human activity, use of machinery or chemicals,
presence of domesticated animals, or the presence of light and noise. Examples include parking
lots; buildings and yard areas of residential, commercial and business park developments; private
and public streets; active use parks and recreation facilities; and other uses/activities that are
likely to significantly impact critical areas.

“Hydraulic project approval” (HPA) means a permit issued by the state Department of Fish and
Wildlife for modifications to waters of the state in accordance with RCW Chapter 75.20.

“Hydric soil” means a soil that is saturated, flooded or ponded long enough during the growing
season to develop anaerobic conditions in the upper part. The presence of hydric soil shall be
determined following the methods described in the Washington State Wetland Identification and
Delineation Manual under RCW 36.70A.175.

“Hydrologic soil groups” means soils grouped according to their runoff-producing characteristics
under similar storm and cover conditions. Properties that influence runoff potential are depth to
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seasonally high water table, intake rate and permeability after prolonged wetting, and depth to a
low permeable layer. Hydrologic soil groups are normally used in equations that estimate runoff
from rainfall, but can be used to estimate a rate of water transmission in soil. There are four
hydrologic soil groups:

Low runoff potential and a high rate of infiltration potential;

Moderate infiltration potential and a moderate rate of runoff potential;

Slow infiltration potential and a moderate to high rate of runoff potential; and

High runoff potential and very slow infiltration and water transmission rates.

“Hydrophytic vegetation” means macrophytic plant life growing in water or on a substrate that is at
least periodically deficient in oxygen as a result of excessive water content.

“Hyporheic zone” means the saturated zone located beneath and adjacent to streams that contains
some portion of surface waters, serves as a filter for nutrients, and maintains water quality.

“Impervious surface” means a hard surface area that either prevents or retards the entry of water
into the soil mantle as under natural conditions prior to development or that causes water to run
off the surface in greater quantities or at an increased rate of flow compared to natural conditions
prior to development. Common impervious surfaces include, but are not limited to, roof tops,
walkways, patios, driveways, parking lots or storage areas, concrete or asphalt paving, gravel
roads, packed earthen materials, and oiled macadam or other surfaces which similarly impede the
natural infiltration of stormwater. Impervious surfaces do not include surface created through
proven low impact development techniques.

“Indigenous” means any species of plant or wildlife that occur naturally on a particular site or
area.

“Infiltration” means the downward entry of water into the immediate surface of soil.

“In-kind compensation” means to replace critical areas with substitute areas whose
characteristics and functions closely approximate those destroyed or degraded by a regulated
activity.

“Innovative mitigation” means mitigation that may occur off site and/or may be out of kind
compared to the critical area being impacted.

“Isolated wetland” means a wetland that is not adjacent to or hydraulically connected via surface
water, ground water, or other conveyance to another wetland, lake, or stream.

“Lake” means a naturally existing or artificially created body of standing water, which exists on
a year-round basis and occurs in a depression of land or expanded part of a stream. A lake must
be greater than one acre in size, greater than 6.6 feet in depth at the deepest point, and have less
than 30 percent (30%) aerial coverage by trees, shrubs, or persistent emergent vegetation. A lake
is bounded by the ordinary high water mark or the extension of the elevation of the lake’s
ordinary high water mark with the stream where the stream enters the lake.
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“Landfill” means a disposal facility or part of a facility at which solid waste is permanently
placed in or on land including facilities that use solid waste as a component of fill.

“Landslide” means episodic downslope movement of a mass of soil or rock.

“Landslide hazard areas” means areas that, due to a combination of slope inclination and relative
soil permeability, are susceptible to landsliding.

“Low impact land use” means land uses which are not likely to have a significant adverse impact
to critical areas because of the intensity of the use, levels of human activity, limited use of
machinery or chemicals, site design, and other factors identified in this chapter. Examples
include passive open space tracts and detention/retention ponds.

“Mature forested wetland” means a forested wetland where the largest trees are at least eighty
(80) years old or have diameters at breast height of at least twenty one (21) inches.

“Mitigation” means individual actions that may include one or a combination of the following
measures, listed in order of preference:

Avoiding an impact altogether by not taking a certain action or parts of actions;

Minimizing impacts by limiting the degree or magnitude of an action and its implementation;
Rectifying impacts by repairing, rehabilitating, or restoring the affected environment;

Reducing or eliminating an impact over time by preservation and maintenance operations during
the life of the action;

Compensating for an impact by replacing or providing substitute resources or environments; and
Monitoring the hazard or other required mitigation and taking remedial action when necessary.

“Monitoring” means evaluating the impacts of development proposals over time on the
biological, hydrological, pedological, and geological elements of such systems and/or assessing
the performance of required mitigation measures throughout the collection and analysis of data
by various methods for the purpose of understanding and documenting changes in natural
ecosystems and features, and includes gathering baseline data.

“Native vegetation” means plant species that are indigenous to the Puget Sound area.

“Native growth protection area” (NGPA) means an area where native vegetation is preserved for
the purpose of preventing harm to property and the environment, including, but not limited to,
controlling surface water runoff and erosion, maintaining slope stability, buffering and protecting
plants and animal habitat.

“No net loss” means the maintenance of the aggregate total of the City’s critical area functions
and values as achieved through a case-by-case review of development proposals. Each project
shall be evaluated based on its ability to meet the no net loss standard.
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“Non-conformity” means a non-conforming use or non-conforming building as defined in
MCMC 14.01.030.N.

“Off-site compensation” means to replace critical areas away from the site on which critical area
impacts have occurred.

“On-site compensation” means to replace critical areas at or adjacent to the site on which critical
area impacts have occurred.

“Ordinary high water mark” (OHWM) means that mark which is found by examining the bed
and banks and ascertaining where the presence and action of waters are so common and usual,
and so long continued in all ordinary years, that the soil has a character distinct from that of the
abutting upland in respect to vegetation.

“Out-of-kind mitigation” means replacement of critical areas or buffers with substitute critical
areas or buffers whose characteristics do not closely approximate those destroyed or degraded by
a regulated activity.

“Permeability” means the capacity of an aquifer or confining bed to transmit water. It is a
property of the aquifer or confining bed and is independent of the force causing movement.

“Pond” means a naturally existing or artificially created body of standing water that exists on a
year-round basis and occurs in a depression of land or expanded part of a stream. A pond must
be less than or equal to one acre and greater than 10,000 square feet in size, and greater than 6.6
feet in depth at the deepest point.

“Porous soil types” means soils, as identified by the National Resources Conservation Service,
U.S. Department of Agriculture, which contain voids, pores, interstices or other openings which
allow the passing of water.

“Potable water” means water that is safe and palatable for human use.

“Practical alternative” means an alternative that is available and capable of being carried out
after taking into consideration, cost, existing technology, and logistics in light of overall project
purposes, and having less impact to critical areas.

“Preservation” means actions taken to ensure the permanent protection of existing, ecologically
important critical areas and/or buffers that the City or another agency has deemed worthy of long-
term protection.

“Priority habitat” means areas with one or more of the following attributes: comparatively high
wildlife density; high wildlife species richness; significant wildlife breeding habitat; significant
wildlife seasonal ranges; significant movement corridors for wildlife; limited availability; and/or
high vulnerability. Priority habitats have unique or significant value to one or more species as
classified by the Washington Department of Fish and Wildlife. A priority habitat may consist of
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a unique vegetation type or dominant plant species, a described successional stage, or a specific
structural element under WAC 173-26-020(34).

“Priority species” means wildlife species of concern due to their population status and their
sensitivity to habitat alteration, as defined by the Washington Department of Fish and Wildlife.

“Project area” means a proposed development site and the lands within fifty (50) feet of the area
proposed to be disturbed, altered, or used by the proposed activity.

“Pruning” means mechanical removal of woody plant parts intended to maintain plant health by
removing dead, injured or diseased wood or to control or direct vegetative growth. Pruning in a
hillside and associated buffer area is an alteration activity subject to the provisions of this
chapter.

“Qualified professional or qualified consultant” shall mean a person with experience and training
in the pertinent scientific discipline, and who is a qualified scientific expert with expertise
appropriate for the relevant critical area subject in accordance with WAC 365-195-905(4). A
qualified professional must have obtained a B.S. or B.A. or equivalent degree in biology, soil
science, engineering, environmental studies, fisheries, geomorphology or related field, and two
years of related work experience, and meet the following criteria:

A qualified professional for habitats or wetlands must have a degree in biology or a related
discipline and professional experience related to the subject species.

A qualified professional for geologically hazardous areas must be a professional engineer or
geologist, licensed in the state of Washington.

A qualified professional for critical aquifer recharge areas means a hydrogeologist, geologist,
engineer, or other scientist with experience in preparing hydrogeologic assessments.

“Recharge” means the process involved in the absorption and addition of water to ground water.

“Regulated activity” means activities occurring in or near and/or potentially affecting an
environmentally critical area or associated buffer that are subject to the provisions of this
chapter. Regulated activities generally include but are not limited to any filling, dredging,
dumping or stockpiling, draining, excavating, flooding, constructing or reconstructing, driving
pilings, obstructing, shading, clearing or harvesting.

“Rehabilitation” means the reestablishment of a viable critical area from a previously filled or
degraded area.

“Repair or maintenance” means an activity that restores the character, scope, size, and design of
a serviceable area, structure, or land use to its previously authorized and undamaged condition.
Activities that change the character, size, or scope of a project beyond the original design and
drain, dredge, fill, flood, or otherwise alter critical areas are not included in this definition.

“Restoration” means measures taken to intentionally restore an altered or damaged natural
feature including:
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(1) Active steps taken to restore damaged wetlands, streams, protected habitat, and/or their
buffers to the functioning condition that existed prior to an unauthorized alteration; and

(2) Actions performed to reestablish structural and functional characteristics of the critical area
that have been lost by alteration, past management activities, or other events.

(3) Restoration can include restoration of wetland functions and values on a site where wetlands
previous existed, but are no longer present due to lack of water or hydric soils.

“Rills” means steep-sided channels resulting from accelerated erosion. A rill is generally a few
inches deep. Rill erosion tends to occur on slopes, particularly steep slopes with poor vegetative
cover.

“Riparian habitat” means areas adjacent to streams that contain elements of both aquatic and
terrestrial ecosystems that mutually influence each other. The width of these areas extends to that
portion of the terrestrial landscape that directly influences the aquatic ecosystem by providing
shade, fine or large woody material, nutrients, organic and inorganic debris, terrestrial insects, or
habitat for riparian-associated wildlife. Riparian habitat areas include those riparian areas
severely altered or damaged due to human development activities.

“Scrub-shrub” wetland means a wetland with at least thirty percent (30%) of its surface area
covered by woody vegetation less than twenty (20) feet in height as the uppermost strata.

“Seismic hazard areas” means areas that are subject to severe risk of damage as a result of
earthquake-induced ground shaking, slope failure, settlement, or soil liquefaction.

“SEPA” means the Washington State Environmental Policy Act, RCW Chapter 43.21C.

“Significant habitat” means areas with one or more of the following attributes: comparatively
high wildlife density; high wildlife species diversity; important wildlife nesting or breeding
areas; wildlife seasonal ranges or refuge areas along migratory routes; important movement
corridors for wildlife; and limited availability or high vulnerability. These areas typically contain
some feature that is particularly attractive to wildlife, in most instances water. To be considered a
significant habitat, the area must be of sufficient size or functionally linked to another significant
habitat or critical habitat to allow continued functioning of the area at the level described in this
definition considering existing and proposed developments of non-critical areas in the vicinity.

“Site” means any parcel or combination of contiguous parcels, or right-of-way or combination of
contiguous rights-of way, under the applicant’s ownership or control.

“Slope” means an inclined earth surface, the inclination of which is expressed as the ratio of
horizontal distance to vertical distance. In these regulations, slopes are generally expressed as a
percentage. Percentage of slope refers to a given rise in elevation over a given run or distance. A
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40 percent (40%) slope, for example, refers to a 40-foot rise in elevation over a distance of 100
feet.

“Slope buffer” means a designated area contiguous or adjacent to a slope that is required for the
continued maintenance, function, and structural stability of the slope.

“Sphagnum bog” means a type of wetland dominated by mosses that form peat. Sphagnum bogs
are very acidic, nutrient poor systems, fed by precipitation rather than surface inflow, with
specially adapted plant communities.

“Stormwater conveyance facilities” means biofiltration swales, dispersal trenches, stormwater
pipes, and other facilities that carry stormwater from a detention or treatment facility to a
discharge location.

“Stormwater facility” means structures or lands used for the specific purpose of treating or
managing storm runoff. Storm water facilities include detention/retention ponds, wet ponds,
media filtration facilities, vaults, lagoons, infiltration basins, and other approved facilities
constructed in accordance with the City’s stormwater management regulations.

“Stream” means those areas where surface waters produce a defined channel or bed. A defined
channel or bed is an area that demonstrates clear evidence of the passage of water and includes,
but is not limited to, bedrock channels, gravel beds, sand and silt beds, and defined-channel
swales. The channel or bed need not contain water year-round. Streams provide biological
functions and habitat for aquatic organisms. This definition does not include artificially created
irrigated ditches, canals, storm or surface water runoff devices or other entirely artificial
watercourses unless they are used by anadromous or resident fish populations.

“Stream buffer” means a designated area contiguous or adjacent to a stream that is required for
the continued maintenance, function, and structural stability of the stream.

“Structural diversity” means the relative degree of diversity or complexity of vegetation in a
habitat area as indicated by the stratification or layering of different plant communities (e.g.,
ground cover, shrub layer and tree canopy); the variety of plant species; and the spacing or
pattern of vegetation.

“Sub-drainage basin or subbasin” means the drainage area of the highest order stream containing
the subject property impact area. Stream order is used to define the position of a stream in the
hierarchy of tributaries in the watershed. The smallest streams are the highest order (first order)
tributaries. These are the upper watershed streams and have no tributaries of their own.

“Surface water systems” means aquatic resources including streams, lakes, and ponds and
associated riparian habitat.

“Unavoidable” means adverse impacts that remain after all appropriate and practicable
avoidance and minimization measures have been implemented.
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“Utility line” means pipe, conduit, cable or other similar facility by which services are conveyed
to the public or individual recipients. Such services shall include, but are not limited to water
supply, electric power with an associated voltage of 55,000 volts or less, natural gas,
communications and sanitary sewer.

“Water Resources Inventory Area (WRIA)” means one of sixty-two (62) watersheds in the state
of Washington, each composed of the drainage areas of a stream or streams, as established in
WAC Chapter 173-500 as it existed on January 1, 1997.

“Water table” means that surface in an unconfined aquifer at which the pressure is atmospheric.
The water table is defined by the levels at which water stands in wells that penetrate the aquifer
just far enough to hold standing water.

“Well” means a bored, drilled or driven shaft, or a dug hole whose depth is greater that the
largest surface dimension for the purpose of withdrawing or injecting water or other liquids.

“Wellhead protection area” (WHPA) means the portion of a zone of contribution for a well,
wellfield or spring, as defined using criteria established by the state Department of Ecology.

“Wetland” means those areas that are inundated or saturated by surface or ground water at a
frequency and duration sufficient to support, and that under normal circumstances do support, a
prevalence of vegetation adapted for life in saturated soil conditions. Wetlands generally
include swamps, marshes, bogs and similar areas. Wetlands do not include those artificial
wetlands intentionally created from non-wetland sites, including, but not limited to, irrigation
and drainage ditches, grass-lined swales, canals, detention facilities, wastewater treatment
facilities, farm ponds, and landscape amenities, or those wetlands created after July 1, 1990, that
were unintentionally created as a result of the construction of a road, street, or highway.
Wetlands may include those artificial wetlands intentionally created from non-wetland areas to
mitigate the conversion of wetlands. For identifying and delineating a wetland, local government
shall use the Washington State Wetland Identification and Delineation Manual...

“Wetland buffer” means a designated area contiguous or adjacent to a wetland that is required
for the continued maintenance, function, and structural stability of the wetland.

“Wetland creation” means the producing or forming of a wetland or surface water system
through artificial means from an upland (dry) site.

“Wetland class” means the general appearance of the wetland based on the dominant vegetative
life form or the physiography and composition of the substrate. The uppermost layer of
vegetation that possesses an aerial coverage of 30 percent (30%) or greater of the wetland
constitutes a wetland class. Multiple classes can exist in a single wetland. Types of wetland
classes include forest, scrub/shrub, and emergent.
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“Wetland edge” means the boundary of a wetland as delineated based on the definitions contained
in this chapter.

“Wetland mitigation bank” means a site where wetlands and buffers are restored, created,
enhanced, or in exceptional circumstances, preserved expressly for the purpose of providing
compensatory mitigation in advance of authorized impacts to similar resources.

“Zone of contribution” means the area surrounding a well or spring that encompasses all areas or
features that supply ground water recharge to the well or spring.

Article 111 Applicability/Regulated Activities
18.06.310 Applicability of provisions

(1) The provisions of this chapter shall apply to all lands, all land uses and development activity,
and all structures and facilities in the City, whether or not a permit or authorization is required,
and shall apply to every person, firm, partnership, corporation, group, governmental agency, or
other entity that owns, leases, or administers land within the City. No person, company, agency,
or applicant shall alter a critical area or buffer except as consistent with the purposes and
requirements of this chapter.

(2) The City shall not approve any permit or otherwise issue any authorization to alter the
condition of any land, water, or vegetation, or to construct or alter any structure or improvement
in, over, or on a critical area or associated buffer without first ensuring compliance with the
requirements of this chapter. Approval of a permit or development proposal pursuant to the
provisions of this chapter shall not discharge the obligation of the permit holder to comply with
the provisions of this chapter.

18.06.320 Regulated activities
Activities subject to this chapter include, but are not limited to the following:

(1) Removing, excavating, disturbing or dredging soil, sand, gravel, minerals, organic matter or
materials of any kind;

(2) Dumping, discharging or filling with any material;

(3) Constructing, reconstructing, demolishing or altering the size of any structure or
infrastructure, except where the existing square footage or foundation footprint is not altered and
meets the definition of a nonconforming structure subject to the provisions of MCMC
14.01.030.N;
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(4) Destroying or altering vegetation through clearing, harvesting, cutting, trampling, intentional
burning, shading or planting vegetation where these activities would alter the character of a
critical area or buffer;

(5) Draining, flooding or disturbing the water level, water flow pattern, or water table;

(6) Activities that result in adverse changes in water temperature, physical or chemical
characteristics of water sources to wetlands or streams;

(7) Conversion of agricultural land to non agricultural uses; and

(8) Application of pesticides, fertilizers and/or other chemicals in amount or at times
demonstrated as harmful to wetlands, streams, wildlife habitats, or riparian corridors.

18.06.330 Nonconforming uses

An established use or existing structure lawfully created prior to adoption of this chapter, but
which is not in compliance with this chapter, may continue subject to the provisions of MCMC
Chapter 17.32

Article IV Exemptions and Exceptions
18.06.410 Exempt activities

(1) Certain activities shall be exempt from the provisions of this chapter provided that they are
conducted using locally adopted best management practices and that they result in the least
amount of impact to the critical areas. Best management practices shall be used for tree and
vegetation protection, construction management, erosion and sedimentation control, water
quality protection, and regulation of chemical applications. The City shall observe the use of best
management practices to ensure that the activity does not result in degradation of the critical area
or buffer. Exempt activities include the following:

(a) Existing and ongoing agricultural activities as defined in this chapter; if established prior to
1992 and after that date do not cause permanent conversion of a critical area through actions
such as ditching, draining, clearing, grading, and /or filling, provided that:

(i) The activity is conducted as part of normal agricultural activities. The exemption does not
apply to the full or partial conversion of agricultural land to non-agricultural uses;

(ii) The activity does not destroy, Kill, harass, or otherwise harm species listed as threatened or
endangered under the Federal Endangered Species Act of 1973, or the habitats on which those
species depend;
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(iii) The property or portion of the property considered for exemption has been actively farmed
since 1992, and not been idle for two (2) consecutive years;

(iv) The agricultural activities comply with the flood hazard provisions of MCMC Chapter 15.20
and other applicable City regulations; and

(v) The exemption is limited to specific areas upon which lawfully established agricultural
activities are being conducted. A determination that a portion of a site is exempt shall not extend
to other portions of the site that do not meet the requirements of this section.

(b) Activities conducted pursuant to previous critical area review, including activities subject to
previous development permits and approvals and construction approvals, provided all of the
following conditions have been met:

(1) The provisions of this chapter have been previously addressed as part of another approval;

(if) There have been no material changes in the potential impact to the critical area or buffer
since the prior review;

(iii) There is no new critical area information available for the site or adjacent areas and there
have been no substantial changes to site conditions since the original study was prepared;

(iv) The permit or approval has not expired or, if no expiration date, no more than five years has
elapsed since the issuance of that permit or approval or adoption of this chapter, whichever is
later; and

(v) Compliance with all standards or conditions placed upon the prior permit or approval has
been achieved or secured.

(c) Public and private pedestrian trails subject to the satisfaction of the following requirements as
determined by the Director:

(i) The trail shall avoid critical areas to the greatest extent possible;

(i) The trail shall be placed on the outside edge of the critical area buffer to the greatest extent
possible; and

(iii) Fencing or other control mechanisms shall be installed at the edge of the trail closest to the
critical area.

(d) Select vegetation removal activities including the following, provided that no vegetation shall
be removed from a wetland, fish and wildlife habitat area, or erosion/landslide hazard area or
their associated buffers without prior written approval and provided that disturbed areas are
revegetated with native, non-invasive species approved by the City:
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(i) The removal of invasive weeds, such as Himalayan blackberry, using hand labor, City-
approved light equipment, and/or authorized herbicides provided that all cut vegetation shall be
left within the critical area or buffer unless removal is warranted due to the potential for disease
transmittal to other healthy vegetation; and

(ii) If a tree to be removed provides critical habitat, such as an eagle perch, a qualified wildlife
biologist shall be consulted to determine timing and methods of removal that will minimize
impacts.

(e) The removal of trees from critical areas and buffers, that are hazardous, posing a threat to
public safety, or posing an imminent risk of damage to private property, provided that written
approval from the City is required before the removal of hazardous trees, and:

(i) The applicant submits a report from a certified arborist, or registered landscape architect that
documents the hazard and provides a replanting schedule for the replacement trees. The Director
can waive this requirement if the hazard potential is readily apparent to City staff;

(ii) Tree cutting shall be limited to limbing and crown thinning, unless otherwise recommended
and justified by a qualified professional;

(i) The landowner shall replace any trees that are felled or limbed with new trees at a ratio of
two replacement trees for each tree felled or limbed (2:1) within one (1) year in accordance with
an approved restoration plan. The Director may reduce the ratio when it can be demonstrated that
a lower ratio is adequate to protect critical areas. Tree species that are native and indigenous to
the site shall be used; and

(iv) Hazard trees determined to pose an imminent threat or danger to public health or safety,
property, or cause serious environmental degradation may be removed by the landowner prior to
receiving written approval from City, provided that a reasonable attempt is made to contact the
City prior to removal and within fourteen (14) days following such action, the landowner shall
submit a restoration plan that demonstrates compliance with the provisions of this chapter.

(F) The application of herbicides, pesticides, organic or mineral-derived fertilizers, or other
hazardous substances, if necessary, as approved by the Director, provided that their use shall be
restricted in accordance with Department of Fish and Wildlife Management Recommendations,
and the regulations of the Department of Agriculture and/or the U.S. Environmental Protection
Agency.

(9) Minor operation, maintenance, and/or repair of existing structures, infrastructure
improvements, utilities, public or private roads, dikes, levees or drainage systems, if the activity
does not require construction permits, does not further alter, impact, or encroach upon the critical
area or buffer, and there is no increased risk to life or property as a result of the proposed
operation, maintenance, or repair.
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(h) Normal maintenance of groundcover or other vegetation lawfully planted in a critical area or
buffer area that was disturbed prior to the effective date of this chapter, provided that no further
disturbance is created.

(1) Minor site investigative work, such as surveys, soil logs, percolation tests and other related
activities, when required by the City, or a state or federal agency, where such activity does not
require construction of roads, significant excavation or grading, or use of heavy machinery,
provided that impacts on critical areas are minimized and disturbed areas are restored
immediately to the pre-existing level of function and value.

(j) Passive outdoor activities such as recreation, education, and scientific research activities that
do not alter or degrade the critical area or buffer, including fishing, hiking, and bird watching.

(K) Activities involving artificial wetlands or surface water systems provided that wetlands,
streams, lakes, or ponds created as mitigation for approved land use activities or that provide
critical habitat shall be regulated under the provisions of this chapter.

(I) Emergency actions that impact a critical area or its buffer provided such actions use
reasonable methods to address the emergency and have the least possible impact to the critical
area or its buffer. Prior to an emergency action, the Director shall provide written determination
on a case-by-case basis of the emergency action that satisfies the general requirements of this
section. In the event a person or agency determines that the need to take emergency action is so
urgent that there is insufficient time for review by the Director, such emergency action may be
taken immediately. Emergency actions that must be undertaken immediately or for which there is
insufficient time for full compliance with this chapter include actions necessary to:

(i) Prevent an imminent threat to public health or safety; or
(ii) Prevent imminent danger to public or private property; or
(iii) Prevent an imminent threat of serious environmental degradation.

(2) The applicant shall obtain written confirmation from the City that the proposed activities
meet the requirements for exemption as defined by the section before the activity is initiated. All
exempted activities shall use reasonable methods to avoid potential impacts to critical areas. To
be exempt from this chapter does not give permission to alter or degrade a critical area or ignore
risk from natural hazards. Any incidental damage to, or alteration of, a critical area that is not a
necessary outcome of the exempted activity shall be promptly restored, rehabilitated, or replaced
at the responsible party’s expense to the Director’s satisfaction.

18.06.420 Public agency and utility exception

(1) If the application of this chapter would prohibit a development proposal by a public agency to
install or provide streets or utilities, the agency or utility may apply for an exception pursuant to
this section.
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(2) An application for a public agency and utility exception shall be made to the City and shall
include a critical area identification form; critical area report and mitigation plan, if necessary;
and any other pertinent project documents/studies. The Director shall prepare a determination
approving, approving with conditions, or denying the request. This determination shall be based
on review of the submitted information, a site inspection, and the proposal’s ability to comply
with all of the following criteria:

(a) There is no other practical alternative to the proposed development with less impact on
critical areas and all reasonable measures have been taken to minimize impacts to critical areas;

(b) The application of this chapter would unreasonably restrict the ability to provide street or
utility services to the public;

(c) The proposal does not pose a significant threat to the public health, safety, or welfare on or
off the site; and

(d) The proposal includes measures to compensate for impacts to critical area function and
values consistent with the requirements of this chapter.

18.06.430 Reasonable use permitted

(1) A variance to the provisions of this chapter may be considered by the Planning Commission
if application of this chapter would deny all reasonable use of the subject property and upon a
showing by the applicant of all the following elements:

(a) The proposed activity will result in minimal alteration of existing contours, vegetation, fish
and wildlife resources, hydrological conditions, and geologic conditions and will have a minimal
effect on critical area functions;

(b) The proposed activity will not jeopardize the continued existence of endangered, threatened,
sensitive, or monitored species as listed by the federal or state government;

(c) The proposed activity will not cause material degradation of habitat, ground water or surface
water quality;

(d) The proposed activity will comply with all local, state, and general laws, including those
related to environmental protection, sediment control, pollution control, floodplain restrictions,
and on-site wastewater disposal;

(e) There will be no damage to public or private property and no threat to the health or safety of
people on or off the site; and
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(F) The inability to derive reasonable economic use of the property is not the result of actions by
the applicant in segregating or dividing the property and/or creating or adding to the
undevelopable condition.

18.06.440 Exception for minor new developments in buffers

(1) Remodels and additions to an existing, legally established structure or impervious area that
currently encroaches on a critical area buffer shall be exempt from compliance with regulations
in this chapter provided that all of the following criteria are met to the Director’s satisfaction:

(a) The proposed development is a minor development and is consistent with the existing use of
the site;

(b) The impacts on critical area functions and values are avoided and minimized to the maximum
extent possible consistent with this chapter;

(c) The affected area is located at least twenty (20) feet from the critical area boundary;

(d) The minor development does not intensify the use or cause the existing structure/impervious
surface to encroach any closer to the critical area;

(e) There are no changes in slope stability or drainage; and

(f) The minor development does not increase the affected site structural/impervious surface
footprint by more than twenty five percent (25%).

(2) This exception shall not be allowed more than once for any individual site unless a variance
for reasonable use is granted pursuant to MCMC Section 18.06.430.

Article V Critical Area Reporting Requirements and Permit Process
18.06.510 Pre-application conference

All applicants are encouraged to meet with the department prior to submitting an application
subject to this chapter. The purpose of this meeting shall be to discuss the City’s critical area
standards and procedures; to review any conceptual site plans prepared by the applicant; to
discuss appropriate investigative techniques and methods; and to identify potential impacts and
mitigation measures. Such conference shall be for the convenience of the applicant and any
recommendations shall not be binding on the applicant or the City.

18.06.520 Critical area identification form; initial determination

(1) Prior to the City’s consideration of any proposed activity not found to be exempt under
MCMC 18.06.410, the applicant shall submit to the department a completed critical area
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identification form provided by the City. The requirement for a critical area identification form
may be waived if the applicant and the Director determine during a pre-application conference
that a critical area study/report will be prepared for the proposal and agree on the scope and
timing of such critical area study/report.

(2) Upon receipt of a completed critical area identification form, submitted in advance or
concurrently with a project application, the Director may conduct a site inspection to review
critical area conditions on site.

(3) The Director shall review the critical area identification form and other information available
pertaining to the site and the proposal and make a determination as to whether any critical areas
may be affected by the proposal and whether a more detailed critical area report shall be
required. The Director shall use his/her own observations of the site conditions and any of the
following indicators to assist in determining the need for a critical area report:

(a) Indication on the City’s critical areas maps of a critical area that may be affected by the
proposed activity;

(b) Information and scientific opinions from appropriate agencies, including but not limited to
the departments of Fish and Wildlife, Natural Resources, and Ecology;

(c) Documentation from a scientific or other credible source of the possible presence of a critical
area; or

(d) A finding by a qualified professional or a reasonable belief by the Director that a critical area
may exist on or adjacent to the site of the proposed activity.

(4) Following the site visit and review of information, the Director shall make one of the
following determinations:

(a) The project area is not within or adjacent to a critical area or buffer and the proposed
development is unlikely to degrade the functions or values of a critical area or buffer. If so, the
Director shall rule that the critical area review is complete and no further review is required.

(b) There are critical areas within or adjacent to the project area but the proposed development
will avoid the critical area and/or buffer so as not to alter or degrade the functions or values of
the critical area or buffer. If so, the Director may waive the requirement for a critical area report.

(c) A critical area or buffer may be affected by the proposal. If so, the Director shall notify the
applicant that a critical area report must be submitted prior to further review of the project and
shall indicate each of the critical area types that should be addressed in the report. A
determination by the Director regarding the apparent absence of one or more critical areas is not
a certification regarding the presence or absence of critical areas, and the determination is subject
to reconsideration by the Director and reopening if new information or analysis is received.
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(5) The City shall notify the public of the initial critical area determination as part of the notice
of application issued for the proposal. The notice shall include information as to the specific
critical areas that are, or are not, determined to be affected by the proposed activity.

18.06.530 General critical area report requirements

(1) The intent of this section is to require a level of technical study and analysis commensurate
with the value or sensitivity of a particular critical area. If the proposed project is within,
adjacent to, or is likely to impact a critical area or buffer pursuant to the provisions of MCMC
18.06.520, the City shall require from the applicant a critical area report that has been prepared
by a qualified professional.

(2) The critical area report shall contain all of the information listed below:

(a) A detailed description of the critical areas and buffers on or adjacent to the project site,
including the size, type/classification, condition, disturbance history, and functions and values;

(b) A site plan for the development proposal showing the proposed development footprint and
clearing limits, and all critical areas and buffers;

(c) A description of the proposed stormwater management plan (both temporary and permanent)
for the development and evaluation of impacts to proposed or actual drainage alterations;

(d) The names and qualifications of the persons preparing the report, and documentation of the
dates and all fieldwork performed on the site;

(e) A detailed assessment of the potential impacts to critical areas and buffers resulting from site
development;

(f) An analysis of site development alternatives and measures taken or to be taken to avoid and
minimize critical area impacts; and

(g) Any additional information for the critical area as required by the subsequent sections of this
chapter.

(3) The applicant may consult with the Director prior to or during preparation of the critical area
report to obtain City approval of modifications to the required contents of the report where, in
the judgment of a qualified professional, more or less information is required to adequately
address the potential critical area impacts.

(4) The report will be used to assist the City in determining the appropriate classification of any
critical area present, the functions and values of critical areas, the potential adverse impacts of
proposed activities, appropriate buffering requirements, and any recommended mitigation
conditions relating to site planning, development density, and construction or post-construction
practices.
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(5) Once accepted, the report shall be one of the factors utilized to perform environmental review
pursuant to the State Environmental Policy Act (SEPA) and in determining whether to approve,
conditionally approve or deny a land use application, provided that such reports may be
supplemented with additional information from any source that the Director or any subsequent
decision-maker determines to be credible and pertinent. Future land use applications shall require
additional critical area reports unless it can be demonstrated to the satisfaction of the Director
that the previously prepared report is adequate for current analysis or new information is found
demonstrating to the satisfaction of the Director that the study is in error.

(6) To avoid duplication, the reporting requirements of this chapter shall be coordinated for all
critical areas located on the site.

(7) Applicants shall provide reports and maps to the City in hard copy and electronic format that
allows site data to be incorporated into the City’s geographic information system database.

18.06.540 Professional qualifications; City review

A qualified professional shall prepare all reports and studies required by this chapter. The City
will conduct a peer review of the critical area report, including any mitigation plan and if
necessary a legal review, at the applicant’s expense, unless the Director determines that such
peer review or legal review is unwarranted.

18.06.550 Permit process

(1) To the extent possible, the City shall consolidate and integrate the review and processing of
issues and approvals related to critical areas with other land use and environmental
considerations and approvals.

(2) Any alteration to a critical area or buffer, unless otherwise provided for in this chapter, shall
be reviewed and approved, approved with conditions, or denied based on the proposal’s ability to
comply with all of the following the criteria:

() The proposal avoids or minimizes the impact on critical areas and buffers;

(b)The proposal does not pose a material threat to the public health, safety, or welfare on or off
the development proposal site;

(c) The proposal is consistent with the general purposes of this chapter, the public interest, and
the public health, safety, and welfare;

(d) All alterations permitted to a critical area or buffer are mitigated in accordance with MCMC
18.06.610 and all other applicable regulations; and
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(e) The proposal maintains the critical area functions and values consistent with the best
available science and other applicable regulations and standards.

(3) Except as expressly provided for by this chapter, any project that cannot adequately mitigate
its impacts to critical areas shall be denied.

(4) The Director shall make a determination as to whether the proposed activity and mitigation, if
any, are consistent with the provisions of this chapter:

(a) If the Director determines that the proposed activity meets the criteria of MCMC
18.06.550(2), the Director shall prepare a written notice of determination and identify the
required conditions of approval. Said conditions shall be incorporated into any Mitigated
Determination of Non-Significance (MDNS), Planned Action, or Environmental Impact
Statement (EIS) as appropriate.

(b) If the Director determines that a proposed activity does not comply with MCMC
18.06.550(2), the Director shall prepare written notice of the determination that includes findings
of noncompliance. Following notice of determination that the proposed activity does not meet
the review criteria and/or does not comply with the applicable provisions of this chapter, the
applicant may prepare and request consideration of a revised critical area report. If the revised
report is found to be substantial and relevant to the critical area review, the Director may reopen
the critical area review, conduct additional peer and/or legal review, and make a new
determination based on the revised report.

(5) The City’s final determination regarding critical areas pursuant to this chapter shall be made
concurrent with the final decision to approve, condition, or deny the development proposal or
other activity involved.

18.06.560 Appeals

(1) Any decision to approve, condition, or deny a development proposal or other activity based
on the requirements of this chapter may be appealed only according to, and as part of, the appeal
procedure for SEPA Threshold Determinations. In the event that the development permit subject
to this chapter is exempt from SEPA, the appeal procedures of MCMC Chapter 14.11 shall

apply.

Article VI Mitigation

18.06.610 General mitigation requirements

(1) When an alteration to a critical area is proposed, the applicant shall first demonstrate that all

reasonable efforts have been taken to avoid or minimize impacts in that order (consistent with
MCMC 18.06.210).
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(2) Unless otherwise provided in this chapter, compensatory mitigation shall be provided for all
unavoidable alterations of a critical area or buffer in accordance with an approved critical area
report and mitigation plan, and consistent with best available science, to ensure no net loss of
critical area functions and values. Mitigation shall not be implemented until final City approval
of the critical area report and a mitigation plan prepared in accordance with MCMC 18.06.530
and 18.06.620 is granted.

(3) Mitigation shall be in-kind and on-site whenever possible. The Director may approve
exceptions to this requirement for proposals prepared in accordance with the innovative
mitigation standards in MCMC 18.060.640.

(4) All areas at which mitigation is performed shall be permanently protected and managed to
avoid degradation and ensure protection of critical area functions and values into perpetuity.
Permanent protection shall be achieved through deed restriction or other protective covenant in
accordance with MCMC 18.06.820. Management shall be specified in a manner acceptable to
the Director.

18.06.620 General mitigation plan requirements

(1) When compensatory mitigation is required, the applicant shall develop a mitigation plan that
provides for construction, maintenance, monitoring, and contingencies of the compensation as
required by conditions of approval and consistent with the requirements of this chapter.

(2) The mitigation plan shall identify and demonstrate sufficient restoration, creation,
enhancement, and or preservation measures to maintain the functions and values of the critical
area and its buffer, and/or to prevent risk from a hazard posed by a critical area.

(3) The mitigation plan shall be prepared by a qualified professional and shall contain at a
minimum the following:

(a) A description and detailed drawings of the activities proposed to compensate for critical area
impacts, including all clearing, grading/excavation, planting, weed management, installation of
habitat structures, irrigation, and other site treatments;

(b) Specific information on construction or the proposed mitigation activity, including timing,
sequence, equipment needs, and best management practices;

(c) Documentation that the restoration, creation, enhancement and/ or preservation areas shall be
of the same or greater quality and endurance as the critical area(s) being replaced,;

(d) A description of the functions and values that the proposed compensation area(s) shall
provide;

(e) The goals, objectives, and performance standards that the proposed compensation action(s)
shall achieve;
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(F) A description of how the compensation area(s) will be evaluated to determine if the
performance standards are being met;

(9) A program and schedule for construction and post-construction monitoring and management
of the compensation project;

(h) Identification of potential courses of action, and any corrective measures to be taken if
monitoring or evaluation indicates project performance standards are not being met;

(1) Financial guarantees to ensure that the mitigation plan is fully implemented. Financial
guarantees shall be in accordance with MCMC 18.06.650;

(1) An assessment of the project’s consistency with applicable local, state and federal regulations,
including the need for permits from state and/or federal agencies; and

(k) Any additional information for the critical area as required by the Director or subsequent
sections of this chapter.

18.06.630 Mitigation monitoring

(1) All compensatory mitigation projects shall be monitored for the period necessary to establish
that performance standards have been met, but in no event for a period less than five (5) years
following the acceptance of the installation/construction by the Director.

(2) Monitoring reports on the current status of the mitigation project shall be submitted to the
Department. The reports shall be prepared by a qualified consultant and shall include monitoring
information on wildlife, vegetation, water quality, water flow, stormwater storage and
conveyance, and existing or potential degradation. Reports shall be submitted in accordance
with the following schedule:

(@) atthe time of construction,

(b) 30 days after planting,

(©) early in the growing season of the first year,

(d) end of the growing season of the first year,

(e) twice the second year (at the beginning and end of the growing season),
()] annually thereafter, for at least five growing seasons.

(3) The Director shall have the authority to extend the monitoring and surety period and require
additional monitoring reports and maintenance activities beyond the initial 5-year monitoring
period for any project that involves creation or restoration of forested wetland or buffer
communities, does not meet the performance standards identified in the mitigation plan, does not
provide adequate replacement for the functions and values of the impacted critical area, or
otherwise warrants additional monitoring.
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18.06.640 Innovative mitigation

(1) The City may facilitate and approve innovative mitigation projects as compensation for
impacts, including off-site and/or out-of-kind mitigation projects that allow linkages between
natural systems and have the potential to restore ecological processes or provide unique and
beneficial ecological functions.

(2) The Director may approve innovative mitigation projects, including mitigation projects
occurring outside City boundaries, when all of the following can be clearly demonstrated by the
applicant:

(a) The mitigation occurs in the same watercourse basin as the impacts and if possible in the
same sub-basin as the impacts;

(b) The proposed mitigation site will provide greater improvement of critical area functions and
values compared to other sites within City boundaries;

(c) The proposed mitigation is approved by the local jurisdiction wherein the site is located, by
state resource agencies, and other agencies and tribes that have jurisdiction over the proposed
activity; and

(d) The proposed mitigation is consistent with the general purposes of this chapter and the public
health, safety, and welfare.

(3) Innovative mitigation projects allowed under the provisions of this section include projects
wherein one or more applicants, or an organization with demonstrated capability, may undertake
a mitigation project together if it is demonstrated by the applicant that all of the following
circumstances exist:

(a) The applicant and other proponents demonstrate the organizational and fiscal capability to act
cooperatively;

(b) The applicant and other proponents demonstrate that long-term management of the mitigation
area will be provided,;

(c) There is a clear potential for success of the proposed mitigation project at the identified
mitigation site; and

(d) Performing mitigation as part of a cooperative process results in greater protection and
conservation of critical areas than would be achieved using traditional mitigation approaches.

18.06.650 Surety to ensure implementation, maintenance, and monitoring
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(1) If the development proposal is subject to compensatory mitigation, the applicant shall enter
into an agreement with the City to complete the mitigation plan approved by the City and shall
post a mitigation surety to ensure mitigation is fully functional.

(2) The surety shall be in the amount of one hundred and twenty-five percent (125%) of the
estimated cost of the uncompleted actions or the estimated cost of restoring the functions and
values of the critical area that are at risk, whichever is greater. The surety shall be based on a
detailed itemized cost estimate of the mitigation activity including clearing and grading, plant
materials, plant installation, irrigation, weed management, and all other costs.

(3) The surety shall be in the form of an assignment of funds, bond, security device, or other
means acceptable to the City attorney.

(4) The performance surety authorized by this section shall remain in effect until the City
determines, in writing, that the standards bonded for have been met. Once the mitigation
installation has been accepted by the Director, the bond may be reduced to 25 percent of the
original mitigation cost estimate and shall become a maintenance surety. Said maintenance
surety shall generally be held by the City for a period of five (5) years to ensure that the required
mitigation has been fully implemented and demonstrated to function, and may be held for longer
periods under MCMC 18.06.630(3).

(5) Depletion, failure, or collection of surety funds shall not discharge the obligation of an
applicant to complete required mitigation, maintenance, monitoring, or restoration.

(6) Public development proposals shall be relieved from having to comply with the bonding
requirements of this section if public funds have previously been committed for mitigation,
maintenance, monitoring, or restoration.

(7) Any failure to satisfy critical area requirements established by law or condition including, but
not limited to, the failure to provide a monitoring report within thirty (30) days after it is due or
comply with other provisions of an approved mitigation plan shall constitute a default. Upon
notice of any default, the City may demand immediate payment of any financial guarantees or
require other action authorized by the City code or any other law.

(8) Any funds paid or recovered pursuant to this section shall be used to complete the required
mitigation or other authorized action.

(9) The Director may authorize a one-time temporary delay, up to one hundred twenty (120)
days, in completing mitigation activities when environmental conditions could produce a high
probability of failure or significant construction difficulties. The delay shall not create or
perpetuate hazardous conditions or environmental damage or degradation. The request for the
temporary delay shall include a written justification documenting the environmental constraints
that preclude implementation of the mitigation plan and shall include a financial guarantee. The
justification shall be verified by the City before approval of any delay.
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(10) The provisions of MCMC Chapter 16.20 and 17.44 shall also apply if necessary to ensure
adequate protection of the public interest

Article VII  Enforcement
18.06.710 Unauthorized critical area alterations

(1) When the Director determines that a critical area or its buffer has been or may be altered in
violation of this chapter, all ongoing development work shall immediately stop and the critical
area shall be promptly restored. The City shall have the authority to issue a stop work order to
cease all ongoing development work, and order restoration, rehabilitation, or replacement
measures at the applicant’s, owner's or other responsible party's expense, to compensate for or
correct any violation of provisions of this chapter. Such stop work order shall be effective
immediately upon posting at the site and/or personal service on the applicant, owner or other
responsible party.

(2) All development work shall remain stopped until a restoration plan is prepared by the
applicant and approved by the City. Such plan shall be prepared by a qualified professional and
shall describe how the actions proposed meet the minimum requirements of this chapter. The
Director shall, at the violator’s expense, obtain expert advice, including legal advice, in
determining the adequacy of the plan. Inadequate plans shall be returned to the applicant or
violator for revision and resubmittal.

(3) For unpermitted alterations to critical areas the following minimum performance standards
shall be met for the restoration, provided that if the violator can demonstrate to the Director’s
satisfaction that greater functions and habitat values can be obtained, these standards may be
modified:

() The pre-existing structural and functional values shall be restored or replicated at the location
of the alteration, including water quality and habitat functions;

(b) The pre-existing soil types and configuration shall be replicated; and

(c) The critical area and buffers shall be replanted with native vegetation that replicates the
vegetation historically found on the site in species types, sizes, and densities.

(4) For alterations to flood and geological hazards, the following minimum performance
standards shall be met for the restoration of a critical area, provided that, if the violator can
demonstrate to the Director’s satisfaction that greater safety can be obtained, these standards may
be modified:

() The hazard shall be reduced to a level equal to, or less than, the pre-development hazard;
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(b) Any risk of personal injury or property damage resulting from the alteration shall be
eliminated or minimized; and

(c) The hazard area and buffers shall be replanted with native vegetation sufficient to minimize
the hazard.

(5) The Director is authorized to make site inspections and take such actions as are necessary to
enforce this chapter.

(6) This section is in addition to the authority provided by MCMC Chapter 14.13. The Director
may proceed under either or both authorities at the Director’s discretion.

18.06.720 Penalties
Any or all of the following penalties may be applied at the Director’s discretion:

(1) Any person, party, firm, corporation, or other legal entity violating any of the provisions of
this chapter shall be guilty of a misdemeanor. Each day or portion of a day during which a
violation of this chapter is committed or continued shall constitute a separate offense.

Any development (in whole or in part) carried out contrary to the provisions of this chapter shall
constitute a public nuisance and may be enjoined as provided by this Code or the statutes of the
state of Washington.

The City may also levy civil penalties and take enforcement action pursuant to MCMC Chapter
14.13 against any person, party, firm, corporation, or other legal entity for violation of any of the
provisions of this chapter.

Article VIIl Critical Area Protective Measures
18.06.810 Critical area signs and fencing

The boundary at the outer edge of the critical area or buffer shall be identified with signs or
markers every 100 feet, or as approved by the Director, to clearly indicate the location of the
critical area. The edge of the critical area and buffer area shall be clearly staked, flagged, and
fenced prior to any site clearing and construction.

18.06.820 Notice on title

(1) The owner of any property containing a critical area or buffer on which a development
proposal is approved shall file a notice with the Snohomish County Auditor according to the
direction of the City. The notice shall at a minimum state the general presence of the critical area
or buffer on the property, the application of this chapter to the property, that limitations on
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actions in or affecting the critical area or buffer may exist, and list all applicable conditions or
restrictions imposed under the authority of this chapter. The notice shall run with the land.

(2) The notice on title shall not be required for a development proposal by a public agency or
public or private utility:

(a) Within a recorded easement or right-of-way;
(b) Where the agency or utility has been adjudicated the right to an easement or right-of-way; or
(c) On the site of a permanent public facility.

(3) The applicant shall submit proof that the notice has been filed for public record before any
occupancy or use of the approved development.

18.06.830 Critical area tracts

(1) All development proposals for subdivisions, short subdivisions, planned unit developments,
and binding site plans shall use separate critical area tracts to delineate and protect the following
contiguous critical areas and buffers comprising one thousand (1,000) square feet or more of
area:

() All landslide and erosion hazard areas and buffers;

(b) All wetlands and buffers;

(c) All fish and wildlife habitat areas and buffers; and

(d) All other lands to be protected from alteration as conditioned by the development approval.

(2) Critical area tracts shall be designated as native growth protection areas (“NGPA”) and shall
be recorded on all documents of title for all affected lots or land areas.

(3) Critical area tracts shall be designated on the face of the plat, binding site plan or recorded
drawing in a format approved by the City attorney. The designation shall at a minimum include
the following restrictions:

(a) An assurance that native vegetation will be preserved for the purpose of preventing harm to
property and the environment, including, but not limited to, controlling surface water runoff and
erosion, maintaining slope stability, buffering, and protecting plants, fish, and animal habitat;

(b) The right of the City to enforce the terms of the restriction; and

(c) The City may require that any required critical area tract be held in an undivided interest by
each owner of a building lot within the development with the ownership interest passing with the
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ownership of the lot, or held by an incorporated homeowner’s association or other legal entity
(such as a land trust), which assures the ownership, maintenance, and protection of the tract.

18.06.840 Building setbacks

(1) Unless otherwise provided in Title 17, buildings and other structures shall be set back a
distance of ten (10) feet from the edges of all critical area buffers. The following may be
allowed in the building setback area:

(a) Landscaping;
(b) Uncovered decks not more than 30 inches above grade;

(c) Building overhangs if such overhangs do not extend more than eighteen (18) inches into the
setback area; and

(2) Impervious ground surfaces less than twenty-five hundred (2,500) square feet, such as
driveways and patios, provided that such improvements may be subject to City and state water
quality regulations.

Article IX  Wetlands
18.06.910 Designation, mapping, and rating

(1) Wetlands shall be identified in accordance with the Washington State Wetlands Identification
and Delineation Manual as required by RCW 36.70A.175 (Ecology Publication #96-94). All areas
within the City meeting the criteria in the Washington State Wetlands Identification and
Delineation Manual, regardless of any formal identification, are hereby designated critical areas
and shall be subject to the provisions of this chapter.

(2) The approximate location and extent of known or suspected wetlands are shown on the City’s
adopted critical area maps as contained within the Environmental Element of the Comprehensive
Plan. These maps shall be used as a guide for the City, applicants and/or property owners, and
may be updated as new wetlands are identified. The exact location of a wetland boundary shall be
determined through field investigation by a qualified professional applying the Washington State
Wetlands Identification and Delineation Manual methods and procedures.

(3) Wetlands shall be rated and regulated according to the categories defined by the Washington
Department of Ecology Wetland Rating System for Western Washington (Ecology Publication #
04-06-014). This document contains the methods for determining the wetland category based on
the following criteria:
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(a) Category I. Category | wetlands are rare and irreplaceable in terms of their function and value
to Mill Creek’s natural aquatic systems. All wetlands with one or more of the following criteria
shall be considered a Category | wetland:

(1) Wetlands that are designated as Natural Heritage Wetlands by the Washington State
Department of Natural Resources.

(if) High quality, regionally rare wetland communities with irreplaceable ecological functions,
including sphagnum bogs and fens, and mature forested wetlands as defined in MCMC
18.06.210.

(iii) Wetlands that provide a very high level of functions as evidenced by a score of 70 points or
more on the Western Washington Wetland Rating System form.

(b) Category Il. Category Il wetlands are ecologically important and provide high levels of
function. A wetland is considered a Category Il wetland if it meets the following criteria:

(i) Wetlands that do not meet the criteria of Category | wetlands; and

(if) Wetlands performing significant wildlife habitat and/or hydrologic functions, which cannot
be replicated through creation or restoration as determined by a critical area report; or

(iii) Wetlands with significant functions and values as indicated by a score of 51-69 points on the
Western Washington Wetland Rating System form.

(c) Category Ill. Category 111 wetlands provide a moderate level of functions. They are typically
more disturbed, smaller, and/or more isolated in the landscape than Category | or Il wetlands.
Category 111 wetlands include all wetlands that score 30-50 points on the Western Washington
Wetland Rating System form.

(d) Category IV. Category 1V wetlands provide the lowest level of function, but still provide
important functions as demonstrated by a score of less than 30 points on the Western
Washington Wetland Rating System form.

(4) All wetlands shall be regulated and subject to the provisions of this chapter regardless of size,
except that Category IV wetlands less than one thousand (1,000) square feet shall be exempt
from this chapter if a critical area report prepared pursuant to this chapter demonstrates all of the
following:

(a) The wetland does not provide suitable habitat for amphibian species; and

(b) The wetland does not possess unique characteristics that would be difficult to replicate
through standard mitigation practices.

18.06.920 Performance Standards — Alteration of wetlands
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(1) All activities and uses shall be prohibited in wetlands and wetland buffers except as expressly
provided for in this chapter. All feasible and reasonable measures shall be taken to avoid and
minimize impacts to wetlands. These actions may include consideration of alternative site plans
and layouts, reductions in the density or scope of the proposal, and implementation of the
performance standards contained in this chapter. Alteration of wetlands shall be permitted only
in accordance with an approved critical area report and mitigation plan. The burden of proof
shall be on the applicant.

(2) All significant adverse impacts to wetland functions and values and to associated buffers
shall be avoided. Where such impacts cannot be avoided, the applicant shall implement
appropriate compensatory mitigation according to the provisions of MCMC 18.06.610 and
18.06.960.

(3) Alteration of Category | wetlands is prohibited.

(4) Alteration of Category 1, 111, and IV wetlands may be permitted in accordance with an
approved critical area report and mitigation plan, and only when the applicant demonstrates that:

() The basic project purpose cannot reasonably be accomplished without the wetland alteration;
and

(b) There are no reasonable or practical alternatives to the alteration, including without limitation
on-site design or acquisition of additional area.

18.06.930 Performance standards - Wetland buffer widths

(1) Wetland buffer areas shall be established for all development proposals and activities
adjacent to wetlands to protect the integrity, function and value of the wetland. The department
shall determine appropriate buffer widths based upon the approved critical area report. Wetland
buffers shall be measured perpendicular to the wetland edge as marked in the field and shall not
include wetlands. Except as otherwise permitted by this chapter, buffers shall consist of an
undisturbed area of native vegetation.

(2) The standard buffer widths required by this chapter shall presume the existence of a relatively
intact native vegetation community in the buffer zone adequate to protect the wetland functions and
values at the time of the proposed activity. If the existing vegetation is inadequate then the buffer
width shall be increased or the buffer planted or enhanced to maintain or improve the buffer
functions. The following standard buffer width requirements are established as the minimum
buffer width:

High Impact Land Use Low Impact Land Use
(a) Category | Wetland 300 feet 200 feet
(b) Category Il Wetland 200 feet 100 feet
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(c) Category 111 Wetland 100 feet 50 feet

(d) Category IV Wetland 50 feet 25 feet

(3) The Director shall have the authority to “average” buffer widths on a case-by-case basis
where a qualified professional demonstrates to the Director’s satisfaction that all the following

criteria are met;

(a) The total area contained in the buffer area after averaging is no less than that which would be
contained within the standard buffer;

(b) The buffer averaging does not reduce the functions or values of the wetland,;

(c) The portion of the buffer reduced through buffer averaging is less than twenty-five percent
(25%) of the total buffer length on a project site;

(d) The wetland contains variations in sensitivity due to existing physical characteristics or the
character of the buffer varies in slope, soils, or vegetation; and

(e) The buffer width is not reduced to less than fifty percent (50%) of the standard width, except
that no buffer dimension shall be less than 25 feet.

(4) The Director shall have the authority to increase the minimum width of the standard buffer on
a case-by-case basis when such increase is necessary to:

(a) Protect the function and value of that wetland; or
(b) To protect significant habitat; or
(c) To protect lands adjacent to wetlands from erosion or other hazards.

(5) The edge of the buffer area shall be clearly staked, flagged, and fenced prior to any site
clearing and construction. The buffer boundary markers shall be clearly visible, durable, and
permanently affixed to the ground. Site clearing shall not commence until the applicant has
submitted written notice to the department that buffer requirements of this chapter are met. Field-
marking shall remain until all construction and clearing phases are completed, and final approval
has been granted by the City.

(6) Structures shall be set back in accordance with MCMC 18.06.840 such that construction
activities and outdoor living areas do not infringe upon the required buffer edge.

(7) Impervious surfaces shall not be constructed in wetland buffers except as expressly provided for
in this chapter.
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(8) The Director shall have the authority to reduce the width of the standard buffer on a case-by-
case basis if all of the following criteria are met:

(@) The buffer is adjacent to a critical area that is being significantly restored through a City-
approved mitigation plan that has regional benefit to critical area functions as determined by the
Director.

(b) A critical area report has been submitted to the City that demonstrates the reduced buffer will
protect the functions and value of the critical area being restored.

(c) The reduced buffer shall be clearly described in any applicable SEPA, MDNS or EIS document
and shall be subject to review and comment by the public agencies with jurisdiction.

18.06.940 Performance Standards —Wetland buffer uses

Wetland buffers shall be retained in an undisturbed condition except that the following uses may be
permitted within a wetland buffer when the applicant demonstrates to the satisfaction of the
Director that no adverse impact to the wetland functions and values will occur:

(1) Public and private roadway crossings, including bridge construction and culvert installation
in or across wetland buffers may be allowed, if the Director determines that such construction is
necessary and cannot be accomplished in another location.

(2) Stormwater management facilities, limited to outfall facilities (level spreaders, infiltration
trenches) may be allowed within the outer 50 percent of the standard buffer of a wetland,
provided that all of the following criteria are met:

(a) Construction of the stormwater facility does not impact mature forest vegetation;
(b) There is no other feasible location for the stormwater facility;

(c) The stormwater facility is designed according to City standards and the discharge water meets
state water quality standards;

(d) Construction of stormwater management facilities in the buffer of a Category | wetland is
prohibited;

(e) Storm water conveyance or discharge facilities such as dispersion trenches, level spreaders,
and outfalls may encroach into the inner fifty percent (50%) of a Category 11, 111 or IV wetland
buffer on a case by case basis when the Director and City Engineer determine that due to
topographic or other physical constraints there are no feasible locations for these facilities in the
outer buffer area; and

(f) Altered areas are mitigated per MCMC 18.06.610 and 18.06 960.
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(3) Conservation or restoration activities aimed at protecting the soil, water, vegetation, or
wildlife may be allowed;

(4) Passive recreation facilities, including walkways, wildlife viewing structures, and trails, that
are part of an interpretive trail system or environmental education program, may be allowed if
they are designed in accordance with an approved critical area report and provided that they are
located in the outer 50 percent of the buffer area where possible and practical and are constructed
in such a manner to avoid disturbance of sensitive wildlife, feeding, roosting, breeding, or
rearing sites, and meet the requirements of MCMC 18.06.410(1)(d).

18.06.950 Critical area report requirements for wetlands

(1) A critical area report for wetlands shall contain site- and proposal-specific information
consistent with MCMC 18.06.530 and shall at a minimum contain the following additional
information:

(@) A written assessment and accompanying maps of the wetlands and buffers within three hundred
(300) feet of the site and an estimate of the existing acreage for each wetland;

(b) A detailed description of the effects of the proposed development on wetland and buffer area,
values and function, including quantification of the area of wetland disturbance;

(c)Vegetation, soil, hydrologic, and topographic characteristics of all on site wetlands and buffers.
This includes the dominant species; soil type, color and texture; sources of hydrology (surface
inflow, hyporheic flows, precipitation, etc);

(2) The Director shall have the authority to require the critical area report to include an
evaluation by the Department of Ecology.

18.06.960 Wetland mitigation - general requirements

(1) All significant adverse impacts to wetlands and buffers as determined by the Director shall be
fully mitigated in accordance with the standards set forth in MCMC 18.06.610 and this section.
All mitigation shall be specified in a mitigation plan consistent with MCMC 18.06.620 and this
section. Mitigation measures to be addressed in the mitigation plan shall include, in order of
preference, avoidance, minimization, restoration, rehabilitation, and compensation.

(2) Mitigation for alterations to wetlands shall achieve equivalent or greater biologic functions,
and shall provide similar wetland functions as those lost except when:

(a) The lost wetland provides minimal functions as determined by a site-specific function
assessment and the proposed mitigation action(s) will provide equal or greater functions or will
provide functions shown to be limiting within a watershed through a watershed assessment plan
or protocol; or
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(b) Out-of-kind replacement will best meet formally identified regional goals, such as
replacement of historically diminished wetland types.

(3) Compensation in the form of wetland creation, restoration or enhancement is required when a
wetland is altered permanently as a result of an approved project. Alternations shall not result in
net loss of wetland area except when the following criteria are met:

(@) The lost wetland area provides minimal functions as determined by a function assessment and
the mitigation action(s) results in a net gain in wetland functions as determined by a site-specific
function assessment; or

(b) The lost wetland area provides minimal functions as determined by a function assessment and
other replacement habitats provide greater benefits to the functioning of the watershed, such as
riparian habitat restoration and enhancement.

(4) Compensation for wetland alterations shall occur in the following order of preference:
(a) Restoring wetlands on upland sites that were formerly wetlands.

(b) Creating wetlands on disturbed upland sites such as those with vegetative cover consisting
primarily of exotic introduced species.

(c) Enhancing significantly degraded wetlands in accordance with MCMC 18.06.980.

(d) Preserving Category I or 1l wetlands that are under imminent threat in accordance with
MCMC 18.06.980.

(5) Mitigation actions shall be conducted within the same sub-drainage basin and on the same
site as the alteration except when the all of the following apply:

(a) There are no reasonable on-site or in-drainage basin opportunities or on-site and in-drainage
basin opportunities do not have a high likelihood of success due to development pressures,
adjacent land uses, or on-site buffers or connectivity are inadequate;

(b) Off-site mitigation has a greater likelihood of providing equal or improved wetland functions
than the altered wetland; and

(c) Off-site locations shall be in the same sub-drainage basin unless the action qualifies as
innovative mitigation under MCMC 18.06.640.

(6) Where feasible, mitigation projects shall be completed prior to activities that will disturb
wetlands. In all other cases, mitigation shall be completed immediately following disturbance
and prior to use or occupancy of the activity or development. Construction of mitigation projects
shall be timed to reduce impacts to existing wildlife and vegetation.
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(7) All mitigation sites shall have buffers consistent with the buffer requirements of this chapter.
The Director may permit reduced buffers on mitigation sites on a case-by-case basis if site
conditions would preclude application of the standard buffers but the mitigation design is

otherwise acceptable.

(8) The applicant shall develop a mitigation plan that provides for construction, maintenance,
monitoring, contingencies and adaptive management of the wetland compensation projects as
required by conditions of approval and consistent with the requirements of this chapter. The
mitigation plan shall be consistent with MCMC 18.06.620.

18.06.970 Wetland mitigation — Replacement ratios

(1) When an applicant proposes to alter or eliminate a regulated wetland, the functions and
values of the affected wetland and buffer shall be replaced through wetland creation or
restoration according to the minimum ratios established in MCMC 18.06.980(1). The ratios shall
apply to wetland creation or restoration that is in-kind, on-site, of the same category, timed prior
to or concurrent with alteration, and has a high probability of success. Ratios for out-of-kind or
off-site mitigation may be greater if the Director determines that additional mitigation is
warranted to replace impacts. Ratios for remedial actions resulting from unauthorized alterations
shall be greater. The wetland creation and restoration ratios contained in MCMC 18.06.980(1)
are given as replacement area to impact area).

(2) Replacement ratios may be decreased by up to twenty-five percent (25%) by the Director if
the applicant demonstrates to the satisfaction of the Director that all of the following criteria are
met:

(a) Documentation by a qualified professional demonstrates that the proposed mitigation actions
have a very high likelihood of success;

(b) Documentation by a qualified professional demonstrates that the proposed mitigation actions
will provide functions and values that are significantly greater than the wetland being altered;
and

(c) The proposed mitigation actions are conducted in advance of the impact and shown to be
successful through post-construction monitoring and function assessment.

(3) The Director shall increase replacement ratios under the following circumstances:
(a) Uncertainty exists as to the probable success of the proposed restoration or creation; or

(b) A significant period of time will elapse between impact and replication of wetland functions;
or

(c) Proposed mitigation will result in a lower category wetland or reduced functions relative to
the wetland being impacted; or
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(d) The impact was an unauthorized impact.

18.06.980

Wetlands mitigation — Types and ratios

(1) Minimum Ratios for Compensatory Mitigation

The minimum replacement ratio for wetland impact mitigation shall be as shown on the

following table:

Affected Wetland | Mitigation Type and Ratio
Restoration or

Restoration or A Creation (R/C)

Category Wetland Creation Rehabilitation and Enhancement Enhancement Only
(E)
Category IV 1.5:1 3:1 1.1R/Cand 2.1 E 6:1
Category Il1 2:1 4:1 1:1R/Cand 2.1 E 8:1
Category 1l 3:1 6:1 1:1R/Cand 4:1 E 12:1
Category | As determined by the Director - ratios will be greater than required for Category 11
wetlands

(2) Applicants proposing to enhance or rehabilitate wetlands shall produce a critical area report
that identifies how the mitigation will increase the functions of the degraded wetland and how
this increase will adequately mitigate for the loss of wetland area and function at the impact site.
An enhancement or rehabilitation proposal shall also show whether existing wetland functions
will be reduced by the mitigation actions.

(3) Preservation. Impacts to wetlands may be mitigated by preservation of wetland areas in a
separate tract in accordance with MCMC 18.06.830. Preservation shall be used as a form of
mitigation only after the standard sequencing of mitigation (avoid, minimize, and then
compensate) has been applied. Mitigation ratios for preservation shall range from 10-to-1 to 20-
to-1, as determined by the Director, depending on the quality of the wetlands being impacted,
mitigated and preserved. The following criteria shall apply to mitigation by preservation:

(a) Preservation as mitigation is acceptable when done in combination with restoration, creation,
or enhancement provided that a minimum of 1-to-1 acreage replacement is provided by
restoration or creation.

(b) Preservation of at-risk, high-quality wetlands may be used as the sole means of mitigation for
wetland impacts to Category Il or IV wetlands when the impact area is small and the
preservation occurs in the same drainage basin as the wetland impact.

(c) Preservation sites may include buffer areas adequate to protect the habitat and its functions

from encroachment and degradation.
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(d) Wetland creation, restoration, and enhancement opportunities shall have been considered, and
preservation is the best mitigation option.

(e) The preservation site has the potential to experience a high rate of undesirable ecological
change due to on- or off-site activities.

(F) The area proposed for preservation is critical for the health of the watershed or basin.

(4) Mitigation banks. Credits from an approved wetland mitigation bank may be approved for
use as compensation for unavoidable impacts to wetlands when:

() The bank is certified by the Director and by state resource agencies with wetland jurisdiction;

(b) The Director determines that the wetland mitigation bank provides appropriate compensation
for the authorized impacts; and

(c) The proposed use of credits is consistent with the terms and conditions of the bank’s
certification. Replacement ratios for projects using bank credits shall be consistent with
replacement ratios specified in the bank’s certification. Bank credits from a certified wetland
mitigation bank may be used to compensate for impacts located within the service area specified
in the bank’s certification.

Article X Fish and Wildlife Habitat Areas
18.06.1010  Designation, mapping, and rating

(1) All areas within the City meeting the criteria for fish and wildlife habitat areas, regardless of
any formal identification, are hereby designated critical areas and shall be subject to the
provisions of this chapter.

(2) The approximate location and extent of known or suspected fish and wildlife habitat areas are
shown on the critical area maps adopted by the City within the Comprehensive Plan
Environmental Element. These maps shall be used as a guide for the City, applicants and/or
property owners, and may be updated as new fish and wildlife habitat areas are identified. The
exact location of a fish and wildlife habitat area shall be determined through field investigation by
a qualified professional applying the best available science.

(3) For purposes of this chapter, fish and widlife habitat areas shall include the following:
(a) Streams, lakes, ponds, and other water bodies and their associated riparian habitat areas.
(b) Non-riparian habitat areas that support or have a primary association with:

(i) State or federally designated endangered, threatened, and sensitive species; or
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(ii) State priority habitats and areas associated with state priority species; or

(iii) Habitats and species of local importance including habitat corridors connecting habitat
blocks and open spaces.

18.06.1020  Performance standards — Alteration of fish and wildlife habitat areas

(1) Alteration of fish and wildlife habitat areas shall be prohibited, except as expressly provided
for in this chapter. All feasible and reasonable measures shall be taken to avoid and minimize
impacts to such areas. These actions may include consideration of alternative site plans and
layouts, reductions in the density or scope of the proposal, and implementation of the
performance standards contained in this chapter. Alteration of fish and wildlife habitat areas shall
be permitted only in accordance with an approved critical area report and mitigation plan. The
burden of proof shall be on the applicant.

(2) All significant adverse impacts to fish and wildlife habitat functions and values and their
associated buffers shall be mitigated according to the provisions of MCMC 18.06.610.

(3) Where impacts cannot be avoided, the applicant or property owner shall prepare and
implement an appropriate compensatory mitigation plan in compliance with the intent, standards,
and criteria of MCMC 18.06.620.

(4) No alteration is allowed that will result in a take of a listed threatened or endangered species
as defined by the federal Endangered Species Act.

(5) New on-site sewage systems and individual wells may be permitted in a fish and wildlife
habitat area or buffer only if accessory to an approved residential structure which cannot be
feasibly connected to a public sanitary sewer system.

18.06.1030  Performance standards — Alteration of streams, lakes, ponds and riparian habitats

(1) Relocation of streams is not permitted unless it is part of a stream restoration project and it
will result in equal or better habitat and water quality, and will not diminish the flow capacity of
the stream.

(2) Culverts may be allowed in streams only if they are necessary, and if they are designed
according to the Washington Department of Fish and Wildlife criteria for fish passage, and a
state Hydraulic Project Approval has been issued. The applicant or property owner shall keep
every culvert free of debris and sediment at all times to allow free passage of water and, if
applicable, fish. The City may require that a stream be removed from a culvert as a condition of
approval, unless the culvert is not detrimental to fish habitat or water quality, or removal and/or
replacement would be detrimental to fish or wildlife habitat or water quality on a long-term
basis.
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(3) Clearing and grading, when permitted as part of an authorized development activity or as
otherwise allowed in these standards, shall comply with the following:

(a) Grading shall be allowed only during the designated dry season, which is typically regarded
as beginning April 1 and ending October 31 of each year, provided that the City may extend or
shorten the designated dry season on a case-by-case basis, to reflect actual weather conditions
and the incorporation of Best Management Practices to control stormwater.

(b) The soil duff layer shall remain undisturbed to the maximum extent possible. Where feasible,
any soil disturbed shall be redistributed to other areas of the site, provided that this shall not
constitute authorized fill.

(c) The moisture-holding capacity of the topsoil layer shall be maintained by minimizing soil
compaction or reestablishing natural soil structure and infiltrative capacity on all areas of the
project area not covered by impervious surfaces.

(d) The requirements of MCMC Chapter 15.10 and 15.12.

(4) Stream bank stabilization to protect new structures from future channel migration is not
permitted except when such stabilization is achieved through bioengineering or soft armoring
techniques in accordance an applicable hydraulic permit issued by the Washington Department
of Fish and Wildlife.

(5) Construction of trails, roadways, and bridges less than or equal to thirty (30) feet wide may
be permitted subject to the following standards:

(a) There is no other feasible alternative route with less impact on the critical area or buffer;
(b) The crossing minimizes interruption of downstream movement of wood and gravel;

(c) Roads shall not run parallel to the water body unless specific mitigation measures are
incorporated to prevent impacts to the stream and riparian habitat;

(d) Trails shall be located on the outer 50 percent of the riparian buffer where possible and
practical, except for limited viewing platforms and crossings;

(e) Crossings, where necessary, shall only occur as near to perpendicular with the water body as
possible; and

(f) Road bridges are designed according to the Department of Fish and Wildlife Fish Passage
Design at Road Culverts, March 1999, and the National Marine Fisheries Service Guidelines for
Salmonid Passage at Stream Crossings, 2000, or as updated.
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(6) Utility Facilities. New utility lines and facilities may be permitted to cross streams and
riparian habitat areas in accordance with the public agency and utility exception standards in
MCMC 18.06.420, if all of the following criteria are met:

(a) Impacts to fish and wildlife shall be avoided to the maximum extent possible;

(b) Installation shall be accomplished by boring beneath the scour depth and hyporheic zone of
the water body and channel migration zone, where feasible;

(c) The utilities shall cross at an angle greater than sixty (60) degrees to the centerline of the
channel in streams or perpendicular to the channel centerline whenever boring under the channel
is not feasible;

(d) Crossings shall be contained within the footprint of an existing road or utility crossing where
possible;

(e) The utility route shall avoid paralleling the stream or following a down-valley course near the
channel where feasible; and

(F) The utility installation shall not increase or decrease the natural rate of channel migration.

(7) Public flood protection measures. New public flood protection measures and expansion of
existing ones may be permitted subject to the Director’s review and approval of a critical area
report and mitigation plan and upon acquisition of all required state and federal permits.

(8) Instream structures. Instream structures, including but not limited to, high flow bypasses,
dams, and weirs, shall be allowed only as part of an approved watershed basin restoration project
approved by the City and upon acquisition of all required state and federal permits. The structure
shall be designed to avoid modifying flows and water quality in ways that may adversely affect
habitat areas.

(9) Stormwater management facilities, limited to outfall facilities and infiltration trenches, may
be allowed within the outer 50 percent of the standard buffer, provided that;

(a) There is no other feasible location for the stormwater conveyance with less impact on critical
areas or buffer;

(b) The stormwater facility is designed according to City standards and the discharge water
meets state and local water quality standards;

(c) Vegetation shall be maintained and, if necessary, added adjacent to all stormwater
conveyance channels to reduce erosion, filter out sediments, and provide shade.

(10) Stormwater conveyance or discharge facilities such as dispersion trenches and outfalls may
encroach into the inner fifty percent (50%) of the buffer on a case by case basis when the
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Director and City engineer determine that due to topographic or other physical constraints there
are no other feasible locations for these facilities in the outer buffer area.

18.06.1040  Performance Standards — Alteration of non-riparian habitats

(1) Alteration of non-riparian habitat areas shall include reasonable measures to maintain
vegetation as open space and to consolidate vegetation in contiguous blocks to contribute to a
system or corridor that provides habitat shelter and connections to adjacent habitat areas.

(2) Development in non-riparian habitat areas shall include measures to preserve healthy and
native vegetation and plant resources that provide food, shelter, structure and cover for
reproduction and rearing. To the extent possible, such areas shall be in consolidated areas.

18.06.1050  Performance standards — Stream, lake, pond and riparian buffer widths

(1) Stream, lake, and pond buffers shall be established for all development proposals and
activities adjacent to streams to protect the integrity, functions and values of the resource.
Buffers shall consist of an undisturbed area of native vegetation and shall reflect the sensitivity
of the stream and the type and intensity of the adjacent human use or activity.

(2) The standard buffer widths required by this chapter shall presume the existence of a relatively
intact native vegetation community in the buffer zone adequate to protect the stream functions and
values at the time of the proposed activity. If the existing vegetation is inadequate then the buffer
width shall be increased or the buffer planted or enhanced to maintain or improve the buffer
functions. The following standard buffer width requirements are established as the minimum
buffer width:

North Creek and Tambark Creek 150 feet

All other streams 75 feet
Lakes 75 feet
Ponds 50 feet

(3) The Director shall have the authority to “average” buffer widths on a case-by-case basis
where a qualified professional demonstrates to the Director’s satisfaction that all the following
criteria are met:

(a) The total area contained in the buffer area after averaging is no less than that which would be
contained within the standard buffer;

(b) The buffer averaging does not reduce the functions or values of the stream or riparian habitat;
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(c) The portion of the buffer reduced through buffer averaging is less than 25 percent of the total
buffer length on a project site;

(d) The site contains variations in sensitivity due to existing physical characteristics or the
character of the buffer varies in slope, soils, or vegetation; and

(e) The buffer width is not reduced to less than 50 percent of the standard width._In no case
shall the reduced buffer be less than twenty-five (25) feet.

(4) The Director may increase the minimum width of a riparian buffer on a case-by-case basis
when it can be demonstrated by a critical area report that such increase is necessary to:

(a) Protect the functions and values of the water body;

(b) Protect significant species or habitat;

(c) Protect lands adjacent to a stream from erosion or channel migration;

(d) Provide flood protection; or

(e) To provide protection from erosion, landslide, or other geologic hazards.

(5) The edge of the buffer area shall be clearly staked, flagged, and fenced prior to any site
clearing and construction. The buffer boundary markers shall be clearly visible, durable, and
permanently affixed to the ground. Site clearing shall not commence until the applicant has
submitted written notice to the department that buffer requirements of this chapter are met. Field-
marking shall remain until all construction and clearing phases are completed, and final approval

has been granted by the City.

(6) Structures shall be set back in accordance with MCMC 18.06.840 such that construction
activities and outdoor living areas do not infringe upon the required buffer edge.

18.06.1060  Non-riparian habitat area buffer widths

(1) Buffers shall be established for regulated activities in or adjacent to non-riparian habitat
areas. Buffers shall consist of an area of native vegetation established, preserved and/or
enhanced to protect the integrity, functions and values of the affected species or habitat.
Required buffer widths shall reflect the sensitivity of the habitat and the type and intensity of the
adjacent human use or activity.

(2) Appropriate widths shall be determined by the Director based on the following:

(a) critical area report;
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(b) habitat management and species recommendations of the Washington State Department of
Fish and Wildlife;

(c) sensitivity and value of the habitat areas;

(d) nature, intensity and design of the proposed use; and

(e) adjacent uses and activities.

(3) The edge of the buffer area shall be clearly staked, flagged, and fenced prior to any site
clearing and construction. The buffer boundary markers shall be clearly visible, durable, and
permanently affixed to the ground. Site clearing shall not commence until the applicant has
submitted written notice to the department that buffer requirements of this chapter are met. Field-
marking shall remain until all construction and clearing phases are completed, and final approval
has been granted by the City.

(4) Structures shall be set back in accordance with MCMC 18.06.840 such that construction
activities and outdoor living areas do not infringe upon the required buffer edge.

18.06.1070  Critical area report requirements for fish and wildlife habitat areas

(1) A critical area report for a fish and wildlife habitat area shall contain an assessment of
habitats in accordance with the requirements of this chapter. The report shall be prepared in
accordance with MCMC 18.06.530 and shall at a minimum include the following additional
information:

(@) All critical areas and buffers within three hundred (300) feet of the project area;

(b) Habitat and life cycle requirements for species of local importance, priority species, or
endangered, threatened, sensitive or candidate species that have a primary association with
habitat on or adjacent to the project area; and

(c) All federal, state, or local special management recommendations, including Department of
Fish and Wildlife habitat management recommendations, that have been developed for species or
habitats located on or adjacent to the project area.

(2) When appropriate due to the type of habitat or species present or the project area conditions,
the Director may also require the critical area report include additional information including, but
not limited to direct observations of species use or detailed surface and subsurface hydrologic
features both on and adjacent to the site.

18.06.1080  Mitigation standards for fish and wildlife habitat areas

(1) All significant adverse impacts to riparian and non-riparian habitats as determined by the
Director shall be fully mitigated in accordance with the standards set forth in MCMC 18.06.610
and this section. All mitigation shall be specified in a mitigation plan consistent with MCMC
18.06.620 and this section. Mitigation measures to be addressed in the mitigation plan shall
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include, in order of preference, avoidance, minimization, restoration, rehabilitation, and
compensation.

(2) Mitigation for alterations to habitat areas shall achieve equivalent or greater biologic
functions, and shall provide similar functions as those lost.

(3) Compensation in the form of habitat restoration or enhancement is required when a habitat is
altered permanently as a result of an approved project. Alternations shall not result in net loss of
habitat area except when the following criteria are met:

(a) The lost habitat area provides minimal functions as determined by a critical area report and
other replacement habitats provide greater benefits to the functioning of the affected species.

(4) Mitigation actions shall be conducted within the same sub-drainage basin and on the same
site as the alteration except when the all of the following apply:

(a) There are no reasonable on-site or in-drainage basin opportunities or on-site and in drainage
basin opportunities do not have a high likelihood of success due to development pressures,
adjacent land uses, or on-site buffers or connectivity are inadequate;

(b) Off-site mitigation has a greater likelihood of providing equal or improved habitat functions
for the affected species; and

(c) Off-site locations shall be in the same sub-drainage basin unless the action qualifies as
innovative mitigation under MCMC 18.06.640.

(5) Where feasible, mitigation projects shall be completed prior to activities that will disturb fish
and wildlife habitat areas. In all other cases, mitigation shall be completed immediately
following disturbance and prior to use or occupancy of the activity or development. Construction
of mitigation projects shall be timed to reduce impacts to existing wildlife and vegetation.

(6) All mitigation sites shall have buffers consistent with the buffer requirements of this chapter.
(7) The applicant shall develop a mitigation plan that provides for construction, maintenance,
monitoring and contingencies of the wetland compensation as required by conditions of approval
and consistent with the requirements of this chapter. The mitigation plan shall be consistent with
MCMC 18.06.620.

Title XI Critical Aquifer Recharge Areas

18.06.1110  Designation, mapping and rating
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(1) Areas with a critical recharging effect on aquifers used for potable water as defined by WAC
365-190-030(2) are hereby designated critical areas and shall be subject to the provisions of this
chapter.

(2) The approximate location and extent of known or suspected critical aquifer recharge areas are
shown on the City’s adopted critical area maps within the Comprehensive Plan Environmental
Element. Critical aquifer recharge areas are shown on the maps as moderate and high sensitivity
and also include the Cross Valley Aquifer, which is a sole source aquifer. These maps shall be
used as a guide for the City, applicants and/or property owners, and may be continuously
updated as new critical areas are identified.

(3) For purposes of this chapter, critical aquifer recharge areas include the following:

(a) Areas designated by United States Geological Survey (USGS) as aquifers with moderate and
high sensitivity.

(b) Wellhead protection areas as defined by the boundaries of the one (1), five (5) and ten (10) -
year time of ground water travel, or boundaries established using alternate criteria approved by
the Snohomish County Health Department in those settings where ground water time of travel is
not a reasonable delineation criterion, in accordance with WAC 246-290-135.

(c) Sole source aquifers (Cross Valley)
18.06.1120  Performance standards — Alteration of critical aquifer recharge areas

(1) Activities that do not cause degradation of ground water quality and will not adversely effect
the recharging of the aquifer may be permitted in a critical aquifer recharge area, and do not
require preparation of a critical area report, provided that they comply with the Mill Creek
stormwater management regulations and applicable state and federal regulations, including the
water source protection requirements of the federal Environmental Protection Agency, the state
Department of Health, and the Snohomish County Health Department. These activities typically
include residential, commercial and industrial development that does not include storage,
processing, or handling of any dangerous waste or hazardous substance, or other development
that does not substantially divert, alter, or reduce the flow of surface or ground waters.

(2) Activities that have the potential to cause degradation of ground water quality or adversely
effect the recharging of the aquifer may be permitted in critical aquifer recharge areas only in
accordance with an approved critical area report and mitigation plan. The applicant shall have
the burden of proof. These activities include but are not limited to:

(@) Activities that substantially divert, alter, or reduce the flow of surface or ground waters, or
otherwise adversely affect aquifer recharge;
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(b) The use, processing, storage or handling of hazardous substances, or dangerous wastes, other
than household chemicals used according to the directions specified on the packaging for
domestic applications;

(c) The use of injection wells, including on-site septic systems, except domestic septic systems
releasing less than 14,500 gallons of effluent per day and that are limited to a maximum density
of one (1) system per one (1) acre; or

(d) Any other activity determined by the Director likely to have an adverse impact on ground
water quality, or on the recharge of an aquifer.

18.06.1130  Performance standards - Specific uses
(1) The following standards shall apply to uses within critical aquifer recharge areas:

(a) Underground storage tanks. All new underground storage facilities proposed for use in the
storage of hazardous substances or dangerous wastes shall be designed and constructed in
accordance with Chapter 173-360 WAC, Underground Storage Tank Regulations and the
Uniform Fire @ie, S0 as to:

(i) Prevent releases due to corrosion or structural failure for the operational life of the tank;

(ii) Be protected against corrosion, constructed of noncorrosive material, steel clad with a
noncorrosive material, or designed to include a secondary containment system to prevent the
release or threatened release of any stored substances; and

(iii) Use material in the construction or lining of the tank that is compatible with the substance to
be stored.

(b) Aboveground storage tanks. All new aboveground storage facilities proposed for storage of
hazardous substances or dangerous wastes shall be designed and constructed in accordance with
Chapter 173-303 WAC, Dangerous Waste Regulations, and the Uniform Fire @ie, S0 as to:

(i) Prevent releases to the ground, ground waters, or surface waters;
(if) Have a primary impermeable containment area enclosing or underlying the tank; and

(iii) Include a secondary containment system either built into the tank structure or a dike system
built outside the tank for all tanks.

(c) Vehicle repair and servicing. Vehicle repair and servicing shall be conducted over
impermeable pads and within a covered structure capable of withstanding normally expected
weather conditions. Chemicals used in the process of vehicle repair and servicing shall be stored
in a manner that protects them from weather and provides containment should leaks occur.
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(d) Residential use of pesticides and nutrients. Application of household pesticides, herbicides,
and fertilizers shall not exceed times and rates specified on the packaging.

(e) Spreading of reclaimed water must meet the ground water recharge criteria given in RCW
Chapter 90.46.080 and Chapter 90.46.010(10).

18.06.1140  Performance standards - Prohibited uses

(1) The following activities and uses are prohibited in critical aquifer recharge areas:

(a) Dry wells. Dry wells on sites used for vehicle repair and servicing shall not be allowed in
critical aquifer recharge areas. Dry wells existing on any site prior to facility establishment shall
be abandoned using techniques approved by the state Department of Ecology prior to

commencement of the proposed activity.

(b) Landfills, including hazardous substances or dangerous waste, municipal solid waste, special
waste, and inert and demolition waste landfills;

(c) Injection of reclaimed water.

(d) Underground injection wells. Class I, 111, and IV wells and subclasses 5F01, 5D03, 5F04,
5W09, 5W10, 5W11, 5W31, 5X13, 5X14, 5X15, 5W20, 5X28, and 5N24 of Class V wells;

(e) Storage, processing, or disposal of radioactive substances, including facilities that store,
process, or dispose of radioactive substances; and

(F) Other uses as determined by the Director that:

(i) Would significantly reduce the recharge to aquifers currently or potentially used as a potable
water source; or

(it) Would significantly reduce the recharge to aquifers that are a source of significant baseflow
to a regulated stream or water body; or

(iii) Would significantly affect ground water quality.

(2) Sand and gravel mining is prohibited in critical aquifer recharge areas designated as highly
vulnerable.

18.06.1150  Critical area report requirements for critical aquifer recharge areas
(1) In addition to the general critical area report requirements of MCMC 18.06.530, a

hydrogeologic report for aquifer recharge areas shall include the following additional site- and
proposal-related information at a minimum:
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(a) Available information regarding geologic and hydrogeologic characteristics of the site,
including the surface location of all critical aquifer recharge areas located on site or immediately
adjacent to the site, and permeability of the unsaturated zone;

(b) Ground water depth, flow direction and gradient based on available information;
(c) Currently available data from wells and springs within 1,300 feet of the project area;
(d) Location of other critical areas, including surface waters, within 1,300 feet of the project area;

(e) Historic ground water and surface water quality data for the area to be affected by the
proposed activity compiled for at least the previous five (5) year period;

(f) Best management practices proposed to be used,;
(9) Ground water monitoring plan provisions;

(h) Discussion of the effects of the proposed project on the ground water quality and quantity,
including predictive evaluation of ground water withdrawal effects on nearby wells and surface
water features and predictive evaluation of contaminant transport based on potential releases to
ground water; and

(i) A spill plan that identifies equipment and/or structures that could fail, resulting in an impact.
Spill plans shall include provisions for regular inspection, repair, replacement of structures and
equipment that could fail, cleanup and disposal of all materials spilled.

Article X1l  Geologically Hazardous Areas

18.06.1210  Designation, mapping, and classification

(1) Geologically hazardous areas are areas susceptible to erosion, landsliding, earthquake,
activity or other geological processes. Areas susceptible to these types of hazards are hereby
designated as geologically hazardous areas and shall be subject to the provisions of this chapter.

(2) The approximate location and extent of geologically hazardous areas are shown the City’s
critical area s within the Comprehensive Plan Environmental Element. These maps shall be
used as a gurug for the City, applicants and/or property owners, and may be updated as new
critical areas are identified. They do not provide a definitive critical area designation.

(3) Geologically hazardous areas shall be classified as follows:

(a) Landslide and erosion hazard areas. Erosion hazard areas include those identified by the U.S.
Department of Agriculture’s Natural Resources Conservation Service as having a moderate to
severe, severe, or very severe erosion hazard because of natural characteristics, including

Mill Creek Municipal Code Update Title 18.06 61
Adopted December 14, 2004, by Council Ordinance 2004-603


Clancy
Recommend referencing Pierce County maps here


vegetative cover, soil texture, slope, gradient, and rainfall patterns, or human induced changes to
natural characteristics. Landslide hazard areas are areas potentially subject to risk of mass
movement due to a combination of geologic, topographic, and hydrologic factors. Landslide and
erosion hazard areas include areas with the following characteristics:

(i) Areas that have shown movement during the Holocene epoch (from ten thousand years ago to
the present) or that are underlain or covered by mass wastage debris of that epoch;

(i) Slopes that are parallel or subparallel to planes of weakness (such as bedding planes, joint
systems, and fault planes) in subsurface materials;

(iii) Slopes having gradients steeper than eighty percent (80%) subject to rock fall during seismic
shaking;

(iv) Areas potentially unstable because of stream incision and stream bank erosion;

(v) Areas located in a canyon, ravine, or on an active alluvial fan, presently or potentially subject
to inundation by debris flows or flooding;

(vi) Any area with a slope of forty percent (40%) or steeper and a vertical relief of ten (10) or
more feet except areas composed of consolidated rock and properly engineered man-made
slopes/retained fill. A slope is delineated by establishing its toe and top and measured by
averaging the inclination over at least ten (10) feet of vertical relief.

(vii) Areas with a severe limitation for building development because of slope conditions,
according to the Natural Resource Conservations Service; and

(viii) Areas meeting all three of the following criteria: slopes steeper than fifteen percent (15%)
except that slopes of less than 15% may be considered erosion hazard areas if they have certain
unstable soil and drainage characteristics; hillsides intersecting geologic contacts with a
relatively permeable sediment overlying a relatively impermeable sediment or bedrock; and wet
season springs or ground water seepage.

(b) Seismic hazard s. Seismic hazard areas are areas subject to severe risk of damage as a
result of earthquake=mduced ground shaking, slope failure, settlement, soil liquefaction, lateral
spreading, or surface faulting. Settlement and soil liquefaction conditions occur in areas
underlain by cohesionless, loose, or soft-saturated soils of low density, typically in association
with a shallow ground water table.

18.06.1220  General standards - Alteration of geologically hazardous areas

(1) Alteration of geologically hazardous areas and buffers shall be prohibited except as expressly
allowed in this chapter. The City may approve, condition or deny proposals based on the degree
to which risks posed by geologically hazardous areas to public and private property and to health
and safety can be mitigated. In an individual case, conditions may include limitations of or on
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proposed uses, density modification, alteration of site layout and other changes to the proposal
determined appropriate by the Director. Where the Director determines that potential adverse
impacts cannot be effectively mitigated, or where the risk to public health, safety and welfare,
property, or important natural resources is significant notwithstanding mitigation, the proposal
shall be denied. The burden of proof shall be on the applicant.

(2) Alterations of geologically hazardous areas and their associated buffers may be permitted
provided that all of the following criteria are met to the Director’s satisfaction:

(a) The alteration will not increase the threat of the geological hazard to adjacent properties
beyond pre-development conditions;

(b) The alteration will not adversely impact other critical areas;

(c) The proposed development activity is designed so that the hazard to the project is eliminated
or mitigated to a level equal to or less than pre-development conditions;

(d) The alteration is certified to be safe as designed and under anticipated conditions by a
qualified engineer or geologist, licensed in the state of Washington; and
(e) The applicant complies with the City’s other clearing and grading regulations.

18.06.1230  Performance standards — Alteration of landslide and erosion hazard areas
(1) Alteration of land with slopes of forty percent (40%) or greater shall be prohibited.

(2) Alteration of slopes less than forty percent (40%), including slopes of fifteen percent (15%)
or less that have unstable soil or drainage chacteristics, may be permitted pursuant to an
approved critical area report and mitigation plan that certifies the following to the Director’s
satisfaction:

(a) The development will not increase or concentrate surface water discharge or sedimentation to
adjacent sites beyond pre-development conditions; and

(b) The development will not decrease slope stability on the development site or on adjacent
sites.

(3) Development within an erosion or landslide hazard area and/or buffer shall be designed to
meet the following basic requirements unless it can be demonstrated through a geotechnical
study that an alternative design that deviates from one or more of these standards provides
greater long-term slope stability while meeting all other provisions of this chapter. The
requirement for long-term slope stability shall exclude designs that require regular and periodic
maintenance to maintain their level of function. The basic development design standards are:

() The proposed development shall not increase the risk of landslide occurrences;
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(b) Structures and improvements shall avoid geologically hazardous areas and other critical
areas;

(c) Structures and improvements shall minimize alterations to the natural contour of the slope.
Foundations shall be tiered where possible to conform to existing topography;

(d) Structures and improvements shall be located, and clustered, if appropriate, to preserve the
most critical portion of the site and its natural landforms and vegetation;

(e) The proposed development shall not result in greater risk or a need for increased buffers on
neighboring properties.

(F) The use of engineered retaining walls that allow the maintenance of existing natural slope
area is preferred over graded artificial slopes. Engineered retaining walls shall not exceed 15 feet
in height and preferably should be less than eight feet in height. Engineered retaining walls over
eight feet in height shall be allowed by the Director only when it can be demonstrated that no
other reasonable alternative exists. Riprap retaining walls should not exceed 8 feet in height.
Wherever possible, retaining walls should be designed as structural elements of the building
foundation;

(g) Development shall be designed to minimize impervious lot coverage. Use of common access
drives and utility corridors is encouraged; and

(h) Disturbed areas of a site not used for buildings, roads and other improvements shall be
replanted promptly pursuant to an approved landscape plan.

(4) Native vegetation shall be retained. Unless otherwise provided or as part of an approved
alteration, removal of vegetation from an erosion or landslide hazard area or related buffer shall
be prohibited. Limited pruning or selective removal of dead, diseased or damaged branches;
limited removal of specified branches that block views; and topping as shown on a landscape
plan may be approved by the Director if the activity will not adversely affect slope stability.
Identification of significant vegetation shall be based upon the tree species, location and
condition in addition to size. Significant habitat should be preserved to the greatest extent
feasible.

(5) Seasonal restriction. Clearing shall be allowed only from April 1st to October 31st of each
year provided that the City may extend or shorten the designated dry season on a case-by-case
basis depending on actual weather conditions.

(6) Utility lines and pipes. Utility lines and pipes shall be permitted in landslide and erosion
hazard areas pursuant to MCMC 18.06.430. The line or pipe shall be located above ground and
properly anchored and/or designed so that it will continue to function in the event of an
underlying slide. Above ground utility lines and pipes shall be located and designed to minimize
potential risks associated with tree fall.
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(7) Stormwater conveyance shall be allowed only by use of high-density polyethylene pipe with
fuse-welded joints, or similar product that is technically equal or superior.

(8) Point discharges. Point discharges from surface water facilities and roof drains onto or
upstream from an erosion or landslide hazard area shall be prohibited except as follows:

(a) The discharge is conveyed via continuous storm pipe downslope to a point where there are no
erosion hazards areas downstream from the discharge; or

(b) The discharge is released at flow durations matching predeveloped conditions, with adequate
energy dissipation, into existing channels that previously conveyed stormwater runoff in the
predeveloped state; or

(c) The discharge is dispersed upslope of the steep slope onto a low-gradient undisturbed buffer
demonstrated to be adequate to infiltrate all surface and stormwater runoff, and where it can be
demonstrated that such discharge will not increase the saturation of the slope.

(9) Subdivisions. The division of land in landslide and erosion hazard areas and associated
buffers is subject to the following:

(a) Land that is located wholly within an erosion or landslide hazard area or its buffer may not be
subdivided. Land that is located partially within an erosion or landslide hazard area or its buffer
may be divided provided that each resulting lot has sufficient buildable area outside of, and will
not affect, the erosion or landslide hazard and its buffer;

(b) Access roads and utilities may be permitted within the erosion or landslide hazard area and
associated buffers if the Director determines based on an approved critical area report and
mitigation plan that the road will not increase the risk to adjacent sites and that no other feasible
alternative exists.

(10) Erosion control plans shall be required for all regulated activities within landslide and
erosion hazards areas. The erosion control plans shall be consistent with the provisions of
MCMC Chapter 15.10 and 15.12 and prepared pursuant to a plan approved by the City engineer.
A master drainage plan shall be prepared for large projects as required and approved by the City
engineer.

(11) Prohibited development. On-site sewage disposal systems, including drain fields, shall be
prohibited within landslide and erosion hazard areas and related buffers.

(12) A monitoring plan shall be prepared and implemented for permitted construction activities
permitted in landslide and erosion hazard areas.

18.06.1240 Performance standards — Landslide and erosion hazard area buffers

Mill Creek Municipal Code Update Title 18.06 65
Adopted December 14, 2004, by Council Ordinance 2004-603



(1) Activities, development and uses on sites containing erosion or landslide hazards shall meet
the following buffer requirements:

(@) A buffer shall be established from the top, toe, and edges of all slope or erosion or landslide
hazard areas with 10 feet or more of vertical elevation change. The size of the buffer shall be
sufficient, as determined by the Director, to eliminate or minimize the risk of damage to persons
or property resulting from landslide and erosions caused in whole or part by the development,
shall be based upon the Director’s review of and concurrence with the geotechnical report
prepared by a qualified professional, and shall be consistent with the following criteria:

(i) For slopes between sixteen and thirty-nine percent (16 to 39%), the minimum buffer shall be
equal to one-half the height of the slope or twenty-five (25) feet, whichever is greater. The buffer
may be reduced by twenty-five percent (25%) or to a minimum of twenty-five (25) feet,
whichever is greater, when a qualified professional demonstrates to the Director’s satisfaction
that the reduction will adequately protect the proposed development, adjacent areas,
developments, uses, and the subject critical area.

(ii) For slopes equal to or greater than forty percent (40%), the minimum buffer shall be equal to
the height of the slope or twenty five (25) feet, whichever is greater. The buffer may be reduced
by twenty five percent (25%) when a qualified professional demonstrates to the Director’s
satisfaction that the reduction will adequately protect the proposed development, adjacent areas,
developments, uses, and the subject critical area.

(iii) For slopes with a vertical elevation of twenty-five (25) feet or less, the minimum buffer shall
be equal to one-half the height of the slope, regardless of the slope percent, provided that there
are no other factors that pose a slope stability risk.

(b) The minimum buffer area shall be comprised of undisturbed natural vegetation consisting of
trees or dense woody vegetation and have adequate drainage.

(c) To improve the functional attributes of the buffer, the Director may require that the buffer be
enhanced through planting.

(d) Based on the findings of the geotechnical report, the Director may require that the buffer be
increased where a larger buffer is necessary to prevent risk of damage to adjacent areas and
proposed and existing development.

(e) The edge of the buffer area shall be clearly staked, flagged, and fenced prior to any site
clearing and construction. The buffer boundary markers shall be clearly visible, durable, and
permanently affixed to the ground. Site clearing shall not commence until the applicant has
submitted written notice to the department that buffer requirements of this chapter are met. Field
marking shall remain until all construction and clearing phases are completed, and final approval
has been granted by the City. The buffer shall be maintained and preserved through a protective
easement or other appropriate permanent protective covenant consistent with MCMC 18.06.820
and MCMC 18.06.610.
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(F) Structures shall be set back in accordance with MCMC 18.06.840 such that construction
activities and outdoor living areas do not infringe upon the required buffer edge.

18.06.1250  Performance standards — Seismic hazard areas

(1) Activities proposed to be located in seismic hazard areas shall meet the standards of MCMC
18.06.1220.

(2) Construction of new buildings and additions to existing buildings within a seismic hazard
area shall conform to the @rnational Building Code standards for seismic protection.

18.06.1260  Critical area report requirements for geologically hazardous areas

(1) A critical areas report for geologically hazardous areas must meet the general critical area
report requirements of Section 18.06.530 and the geotechnical report requirements of this
chapter. A geotechnical report for a geologically hazardous area shall also meet all of the following
additional standards:

(@) It shall address the area of the proposed activity and all geologically hazardous areas within
two hundred (200) feet of the project area or that have potential to affect or be affected by the
proposal;

(b) It shall contain an assessment of geological hazards including at a minimum all of the
following information:

(i) A description of the surface and subsurface geology, hydrology, soils, and vegetation found in
the project area and in all hazard areas addressed in the report; an assessment of the geologic
characteristics and engineering properties of the soils, sediments, and/or rock of the project area
and potentially affected adjacent properties; a review of the site history regarding landslides,
erosion, and prior grading; and an evaluation of the vulnerability of the site to seismic and other
geologic events. Soils analysis shall be performed in accordance with accepted classification
systems in use in the region.

(ii) A recommendation for the minimum buffer and minimum building setback from all geologic
hazards based upon the geotechnical analysis.

(iii) When hazard mitigation is required, the report shall specifically address how the activity
maintains or reduces the pre-existing level of risk to the site and adjacent properties on a long-
term basis (equal to or exceeding the projected lifespan of the activity or occupation). Proposed
mitigation techniques shall be considered to provide long-term hazard reduction only if they do
not require regular maintenance or other actions to maintain their function. Mitigation may also
be required to avoid any increase in risk above the pre-existing conditions following
abandonment of the activity.
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(2) Where a valid geotechnical report has been prepared within the last five (5) years for a
specific site, and where the proposed land use activity and surrounding site conditions are
unchanged, said report may be incorporated into the required critical area report. Further updated
analysis may be required if site-specific conditions so warrant in the Director’s discretion. The
applicant shall submit a geotechnical assessment detailing any changed environmental conditions
associated with the site.

(3) Geotechnical studies for two or more types of hazard areas shall meet the report requirements
for each relevant type.

(4) Monitoring surface waters. If the Director determines that there is a significant risk of
damage to downstream receiving waters due to potential erosion from the site, based on the size
of the project, the proximity to the receiving waters, or the sensitivity of the receiving waters, the
critical area report shall include a plan to monitor the surface water discharge from the site. The
monitoring plan shall include a recommended schedule for submitting monitoring reports to the
Director.
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